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The following pages were designed, primarily, to form a Sup- 
plement to a collection of Cases in Equity Pleading, which has 
been used as a text-book in the Law School of Harvard Uni- 
versity during the last three or four years. As some persons, 
however, may want the Summary who will not care for the 
Cases, and as there is no necessary connection between the two, 
it has been thought advisable to issue the former separately. 

For a statement of the writer's object in preparing the Sum- 
mary, as affecting his mode of handling the subject, the reader 
is referred to a note on page 33. 



Cambbidgb, February, 1877. 
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INTRODUCTION. 

■ ■- r 

SECT. I.— PLEADING IN THE ECCLESIASTICAL COURTS. 

1; The system of pleading which has prevailed in courts of equity 
was derived partly from the common-law system, and partly from 
that of the civil law, as administered in the English ecclesiastical 
courts ; though much more from the latter than from the former. 

2. It will be assumed that the reader is already acquainted with 
the elementary principles of common-law pleading; and therefore 
that system will be referred to, as occasion arises, without prelimi- 
nary explanation. But one who is unacquainted with the elements 
of equity pleading must be supposed to be still more ignorant of 
civil-law pleading. It is necessary, therefore, to begin with an expo- 
sition of the leading principles of the latter system, unless all reference 
to it is to be dispensed with. The latter course would undoubtedly 
be practicable ; but it is hoped the following- pages will convince the 
reader that it would not be desirable. 

3. The procedure of the ecclesiastical courts is called the civil-law 
system, not because it ever prevailed among the ancient Romans, but 
because it has grown out of the latest Roman procedure, and because 
it prevails generally in those countries and jurisdictions which derive 
their procedure from the Romans. In what points it is like the pro- 
cedure which prevailed in the time of Justinian, and in what points it 
differs from that procedure, cannot be stated in detail, for we have 
very little direct information in regard to the latter. We are still more 
in the dark, as to the long period between the reign of Justinian and 
the revival of learning in the twelfth century; but from that epoch we 
have abundant information in the writings of civilians and canonists, 
and in the legislation contained in the " Corpus Juris Canonici." The 
earliest of these writings exhibit the system in full operation, substan- 
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tially as it has remained ever since ; but they seldom give any infor- 
mation as to its previous history. As thus exhibited, the system is 
characterized by two striking features, of which there is no trace in 
the Roman procedure, and which clearly originated after the time of 
Justinian. They relate to the mode of proof; and they consist, first, 
in requiring each party to a suit to submit to an examination under 
oath by his a(Jversary, his answers being evidence against him as 
admissions or confessions, but not in his favor ; secondly, in requiring 
all the witnesses in a cause to be examined before the trial, and in 
secret, their testimony being reduced to writing by the examiner in 
the form of depositions, and kept secret ujitil all the witnesses have 
been examined on both sides. 

4. The introduction of these changes had put a new face upon the 
procedure generally, and in particular upon the system of pleading. 
The changes in the latter, however, consisted in the addition of new 
requirements, all the principles of the previous system still remaining 
in full operation. What those principles were may be ascertained 
with sufficient certainty, notwithstanding the want of direct informa- 
tion before referred to ; for we know from the " Corpus Juris Civilis," 
and from the remains of a/i^e- Justinian law, the nature of the system 
which existed in the times of the classical jurists, and which was in 
form abolished a.d. 294 ; ^ and from that, and the modem system, it 
is easy to construct a skeleton of that which intervened. Indeed, it 
differed but slightly in principle from that which preceded it, known 
as the formulary system. Under the latter, the names of the plead- 
ings were as follows: intentio, exceptio, replicatio, duplicatio, tri- 
plicatio, quadruplicatio, &c. After the abolition of the formulary 
system, the term " intentio " gave way to that of " libellus ; " but the 
other names remained sq far as any specific names were made use of. 

5. The libel contained a very brief statement of the plaintiff's 
case, its object being not to state the facts which the plaintiff would 
prove at the trial, but to identify the claim, to indicate its legal na- 
ture, and to specify the relief which the plaintiff sought ; and thus to 
enable the defendant to decide whether he would resist the claim 
or submit to it, and to assist the judge in framing his sentence.^ 

1 C. 3, 8, 2. 

^ " In libello tria debent esse scripta : res quae petitur, et causa petendi, et nomen 
actionis. Res autem petitur singulariter, ubi est singularis: putk, peto codicem. 
Item universaliter, si est universalitas : ut haereditas. Item generaliter, si generalitas 
petatur : ut peto rationem meorum negotiorum gestorum, quae administrasti. 
Causa autem est inserenda : ut dicam, quia emi : vel similem causam dicam. Item 
actio : ut actio ex ernpto, vel similis actio. Forma ergo petitionem in hunc modum : 
Peto Codicem, quia emi : et hoc per actionem ex empto. Et omnia quae plura 
ponuntur superflua sunt, nisi sint ad spedficationem rei. ' Gloss upon the word 
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The exception stated the legal nature of the defence in the same 
brief manner that the libel stated the plaintiff's case, and it was always 
consistent with the libel, i.e., it was always what a common-law lawyer 
would call a plea in confession and avoidance. The replication bore 
the same relation to the exception which the exception did to the 
libel, t.e., it set up matter which, if true, would destroy the exception 
without denying its truth. All the subsequent pleadings were of the 
same character, each bearing the same relation to the one immediately 
preceding which the latter bore to the one next preceding. When 
the party whose turn it was to plead could allege no matter which 
would destroy the last pleading without denying its truth, the plead- 
ings terminat^d. 

6. There was no pleading corresponding to a demurrer with us. 
Instead of that, every pleading had to be submitted to the judge and 
receive his approval before it could be pleaded. If it was not objected 
to by the adverse party, it would generally be admitted as of course. 
If it was objected to, the judge would hear an argument, and would 
then make an order admitting or rejecting the pleading, as the case 
might be ; or, instead of rejecting it, he might order it to be amended. 
An order admitting or rejecting a pleading produced no further effect 
upon the action than the terms of the order imported. In no case did 
it terminate the action, like a judgment on a demurrer with us. If a 
pleading was rejected, it was simply out of the case, and there was no 
technical objection to the party's pleading another plea ; and, if he did 
not, the only consequence was that the pleadings stopped where they 
were, and the case went to trial with the same effect as if no attempt 
had been made to plead the unsuccessful plea. 

7. Nor was there any pleading corresponding to our traverse. 
The necessity of such a plea with us arises from the technical rule 
that an affirmative pleading which is not denied is admitted ; but no 
such rule ever prevailed in the civil-law system.^ The object of the 
rule with us is to reduce the controversy to a single issue, to be tried 
by a jury ; but the civil law aimed at nothing of that kind. It is true 

Ubellum, in Novel. 53, g. 3, § 1. ** Debet libellus esse ita claruB, ut reus poMit ez eo 
deliberare an velit cedere vel contendere/' Maranta, Speculum Aureum, Pars VI., 
tit. De libelli oblatione, nu. 2. " In primis igitur, reo in assignato termino com- 
parente, judici Ubellum actor offert, et ilium ita clarum et planum, ut ex ejus 
inspectione deliberare reus yaleat, utrum cedere Telit, an contendere ; atque ut, si 
contendnm sit, despicere valeat judex, qnemadmodum k re concipienda sit sententia. 
Nihil enim aliud est libellus quam brevis scriptura, claram actoris intentionem con- 
tinens, et contra adversarium necessario concludens/' Lancelotti, Inst. Jur. Can. 
Lib. 3, tit. 7. 

^ " Non tttique existimatur confiteri de intentione adyersarius, quo cum agiturqula 
exceptione utitur." D. 44, 1, 9. And see Stephen on Pleading, Appendix, Note 54. 
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that, when a lihel was admitted by the judge, the defendant was re- 
quired to state orally in court whether he admitted or denied its truth 
(25) ; and, if he denied it, he was said to contest the suit. But this bore 
no analogy to our pleas by way of traverse, nor was it a pleading at all. 
The ceremony, as well as the name (litis contestatio), was derived 
from an older and obsolete system of procedure. The defendant had 
an unqualified right to put the plaintiff to his proof in all cases, and a 
denial of the libel meant no more than that ; hence the defendant 
always denied the truth of the libel, unless he decided to submit to 
the plaintiff's demand. Indeed, he must do so ; for if, when called 
upon in couil, he admitted the truth of the libel, sentence was pro- 
nounced immediately in the plaintiff's favor. Nor would the failure 
of the defendant to answer at all, when called upon, amount to an 
admission. Nothing but an express admission would have that effect. 
The only effect of the defendant's failing or refusing to answer was to 
embarrass the plaintiff in the prosecution of his suit, the technical rules 
of procedure requiring a litis contestatio before any further step could 
be taken. The plaintiff's remedy, therefore, was to call upon the 
court to compel the defendant to answer.^ After tlie defendant-had 
contested the suit (suit in that connection meaning simply the plain- 
tiff's case stated in the libel), it was in order for the defendant to 
plead an exception, if he had one. But, as the libel stated the plain- 
tiff's case in very brief and general terms, most defences would 
amount to a denial of the libel, and so would not be pleaded. In the 
great majority of cases, therefore, the libel would be the only pleading 
in the case, and the next step after the litis contestatio would be the 
trial. If the defendant pleaded an exception, the plaintiff was con- 
sidered as denying it as of course, there being nothing corresponding 
to the litis contestation as to any pleading after the libel.* The excep- 
tion, therefore, was immediately followed by the replication, and 
so on, until the pleadings were ended. 

8. The next step was the trial. This took place before the judge 
alone, and there seems to be no doubt that the witnesses were called, 
and examined and cross-examined orally, as at a jury trial with us^. 
There were or might be as many stages in the trial as there were 
pleadings. The first stage consisted of the trial of the plaintiff '3 case 
as stated in the libel. For this purpose, the plaintiff would first put 
in his evidence in support of his case, and the defendant would then 
put in his evidence, if he had any, in contradiction. The evidence 
bearing upon the libel being exhausted, the next stage was the trial 

1 Oughton, Ordo Judiciorum, tit. 61, note (c), § 2. 

^ "Super exceptionibtts non necesse litem contestari.'* 2 Brown's Civil and 
Adm. Law ^2d ed.), 359, note. 
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of the exception; which proceeded in the same manner as the trial of 
the libel, except that the defendant began, he having the burden of 
proof as to his exception. In this manner the trial proceeded, until 
all the evidence bearing upon each of the pleas in succession was 
exhausted, each party being required in turn to prove his own plead- 
ing, if he would avail himself of it. When the evidence was all in, 
the advocates were heard, and the case was submitted to the judge 
for his decision. 

9. The judge examined the evidence in the order in which it had 
been put in. If he decided that the libel had not been proved, that 
was an end of the case, the reminder of the pleadings and the evi- 
dence bearing upon them going for nothing. If he decided that the 
libel had been proved, he then proceeded to examine the evidence 
upon the exception. If he decided that that had not been proved, 
there was again an end of the case, and sentence was pronounced in 
the plaintiff's favor, just as if there had been no pleading subsequent 
to the libel. If the exception was found to be proved, the judge next 
proceeded to the replication, and so on to the end. Whenever any 
plea in the series was found not to be proved, that decided the case 
against the party who had thus failed in his proof. But finding a 
plea to be proved was never decisive of the case, unless the plea was 
the last of the series. Whoever succeeded on the last plea, all the 
previous pleas having been proved, of course won the case.^ 

10. In a trial at common law, there is properly but one stage, the 
contest from beginning to end being upon the issue joined between 
the parties ; and the pleadings in the case are of no importance upon 
the trial, except as leading up to and explaining the issue.' The ver- 
dict of the jury also simply finds the issue in favor of the plaintiff or 
the defendant, and this finding decides the case, and judgment is 
entered accordingly. Yet the judgment may have no alpparent con- 
nection with the issue, for the judgment is founded upon the declaration, 
and is always that the plaintiff do or do not recover the claim therein 

^ ** En r^um^, on voit que Vintentw, Vexceptio, la r^plique, la duplique, etc., for- 
ment une chaine de propositions subordonnees les unes aoz autres : si le demandeur 
ne prouve pas son intention le juge doit absoudre, sans s'inqui^ter des exceptions ; si 
Tintention est prouv^e, le juge, avant de condamner, doit examiner I'exception* 
81 Texception n'est pas prouy^, il doit condamner sans avoir k s'occuper de la 
r^plique qui devient inutile ; si, au contraire, Texception est y^rifi^, le juge doit 
absoudre & moins qu'il n'y ait une ditplique, et ainsi de suite ; de telle fa9on qu'lt 
chaque anneau de la chaine, se reproduit ralternative de U condanination ou de 
I'absolution." Boi\jean, Traits des Actions (2?^ ^d.), L» 440. 

3 This statement must be qualified ; for, when the action sounds in damages, if 
the jury find in favor of the plaintiff', they must assess his damages ; and they do 
this upon the basis of what is stated in the declaration. 



Vlii SUMMARY OP EQUITY PLEADING. 

stated ; while issue may be joined upon some wholly different question, 
e.^., whether the defendant was a married woman when she entered 
into the contract sued upon. While the contest, therefore, is always 
upon the issue joined, the obfect of the contest is always the case 
stated in the declaration; and the reason why judgment may be 
entered in the plaintiff's favor upon a claim which has neither been 
the subject of proof nor of finding by the jury is, that the claim has 
been admitted by the defendant's plea ; for the defendant must either 
put the declaration in issue by a traverse, or he must admit it by a 
plea in confession and avoidance, and it is only when the defendant 
pleads in confession and avoidance that issue can be joined upon any 
matter not stated in the declaration. 

11. In the civil law also the object of the contest is always the 
same, namely, the case stated in the libel, and the sentence is always 
founded upon the libel, being either that the plaintiff recover his 
claim, or that the libel be dismissed ; and yet the decision of the case 
may turn upon a wholly different question, namely, whether some 
subsequent pleading has been proved or not. But whatever the deci- 
sion may turn upon, the plaintiff can never recover without proving 
his libel ; and, if sentence is pronounced in the plaintiff's favor, it is 
based upon the proof of the libel, and not at all upon the proof which 
has won the case, if that relates to some subsequent plea. The reason 
why the decision may turn upon some plea subsequent to the libel, 
while the sentence is always based upon the libel and the proof in 
support of it, is, that the sole object of all the defendant's pleas is to 
defeat the libel on grounds independent of its truth, while the sole 
object of all the plaintiff's pleas subsequent to the libel is to prevent 
the defendant's accomplishing his object. Hence, when the decision 
turns upon any plea subsequent to the libel, and is in favor of the 
plaintiff it involves two points, — first, that the libel is true ; secondly, 
that it is not defeated upon any ground independen^i of its truth. So 
the reason why a verdict at common law, upon an issue joined upon 
a plea subsequent to the declaration, decides the case, is, that it decides 
in effect that the defendant has or has not defeated the declaration 
upon grounds consistent with its truth. 

12. Finally, it will be found that all the essential differences 
between a trial at common law and by the civil law, arise fi-om this ; 
namely, that by thie common law a case goes to trial with every thing 
alleged in the pleadings on either side admitted,^ except the single 

1 This does not include any allegations in the declaration affecting the amount 
which the plaintiff is entitled to recover, i.e., the amount of liis damages ; which the 
plaintiff must always prove. See § 10, n. (2). 
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point upon which issue is joined, while by the civil law it goes to trial 
with nothing admitted. 

13. It has been assumed hitherto that the defendant pleaded his 
exception, if at all, afler the litis contestatio. But sometimes it was 
pleaded before the lUin contestatio took place, and as a general rule 
it had to be so pleaded when it was dilatory, i.e., when it did not go 
to the merits.^ In that case, the exception was followed immediately 
by the other pleadings in their order as before stated ; and, when the 
pleadings terminated, the case was ready for a trial of the exception 
and the subsequent pleadings, but not for a trial of the libel, there 
having been no litis contestatio. The trial, therefore, began with the 
exception, and proceeded in the manner before stated. If the deci- 
sion was in the defendant's favor, the libel was dismissed, and the suit 
was ended ; but, if it was in the plaintiff's favor, it simply rid the 
plaintiff of the exception, just as if the exception had been rejected by 
the judge as being bad upon its face. The suit then proceeded from 
the point where it stopped, t.6., the litis contestatio took place ; and 
if the first exception was merely dilatory, and the defendant had 
another exception going to the merits, he might now plead that, and 
every thing would then proceed as if there had been no previous 
exception. If the defendant had no further exception to plead, the 
case would then go to trial upon the libel alone.^ 

14. When the important changes referred to in § 3 were intro- 
duced into the civil-law procedure, every thing might still have pro- 
ceeded (and it is reasonable to suppose that at first every thing did 
proceed) as before until the pleadings terminated ; but at that point 
there was a necessary divergence, for, instead of the case being ready 
for trial as before, all the testimony must now first be taken in writing. 
But that was not all, for the witnesses were to be examined in secret ; 
t.6., no one could be present but the witness under examination, 
the judge, and the notary, the latter reducing the answers of the 
witness to writing. Each of the parties was also liable to be exam- 
ined at the election of his adversary ; and though the principle of 
secrecy did not apply here, yet parties (like witnesses) could only be 
examined by the judge,' and neither the adverse party nor his repre- 
sentatives had any right to be present. 

1 Maranta, Specnlom Anreum, Pars VI., tit. De exceptione, nu. 7 ; Oaghton^ 
Ordo Judiciomm, tit. 60. 

s Oaghton, tit. 60, note (/.) 

' It does not follow that these examinatioDs were condacted bj the judge who 
heard and decided the cause ; for hy the civil law a judge could delegate his authoritj 
to an assistant Of this nature oze surrogates in the ecclesiastical courts, and masters 
in the court of chancery. 

2 
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15. How then were these examinatioiis to be conducted ? The 
method which would most naturally occur to us would be for the 
counsel for each party to prepare interrogatories in writing for each 
witness or party to answer. But this method was not adopted, and 
it is belieyed that, for the purposes of such an examination, it would 
have been inferior to the method actually adopted, which was as fol- 
lows : When the pleadings were completed, each of the parties, if he 
wished to examine his adversary, prepared a detailed statement in 
writing of the facts in support of his own pleadings, so far as he 
supposed them to be within the knowledge of his adversary. This 
statement was divided into paragraphs, which were numbered, and 
each paragraph was called a position (positio)^ and hence the docu- 
ment as a whole was called positions. It was brought into court and 
submitted to the judge, and by him admitted, or rejected, or ordered 
to be amended, precisely as in case of a pleading i though the ques- 
tions which would arise upon it would be very different, being similar 
to those which would arise upon questions put to a witness. The 
positions having been admitted by the judge, the adverse party was 
required to appear before him, or his assistant, and be examined. 
The judge used the positions as the basis of his examination, framing 
oral questions upon them, and requiring the examinee to answer as to 
every point stated in the positions, but not requiring him to go any 
further, or into any more detail, than the positions did. The posi- 
tions were answered separately, as if they had been a series of interrog- 
atories. The answers were reduced to writing, and when completed, 
sworn to, and filed, a copy was furnished to the party who had ex- 
hibited the positions ; and who was thus enabled to learn how much 
of his case he must prove by witnesses, for he had no occasion to ex- 
amine witnesses as to any thing admitted by his adversary, such 
admissions being conclu»ve. 

16. Accordingly, the next step was for each party to prepare a 
statement of the facts which he expected to prove by witnesses. This 
was drawn in the same manner as the positions, but it was distin- 
guished by a different name ; each paragraph being called an article, 
and the document as a whole being called articles. The articles were 
brought into court, and admitted or rejected or amended in the 
same manner as positions.^ Having been admitted, the judge next 
granted to the parties a certain length of time in which to examine 
their witnesses, and which was called a term probatory. The wit- 
nesses were examined upon the articles in the same manner as the 
parties upon positions, except that it was strictly secret, as before 

^ As to positions and articles generally, see Maranta, Pars YI., tit. De positione, 
seu articulorum productione ; Gaill, Fract. Obs., Lib. 1, Obs. 79. 
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Stated ; but there was this difference between parties and witnesses^ 
that, the testimony of the latter being evidence against the adverse 
party, he was entitled to cross-examine them; and though he was 
obliged to do this ih ignorance of what they had testified to on their 
examination in chief, yet he was perfectly informed as to what each 
witness might have testified to, for he was famished with a copy of 
the articles, and was informed upon which of them each witness 
was to be examined. The cross-examination was by means of 
written interrogatories delivered to the judge ; and the adverse party 
was not furnished with a copy of these, as it would enable him to 
tamper with the witnesses, and instruct them how to answer. The 
document containing a witness's answers was called a deposition ; the 
witness being said to depose, and being called a deponent; terms 
which were never applied with reference to the answers of a party, 
be not being a witness. 

17. Each party was bound at his peril to take all his testimony 
before the term probatory expired, unless he could get it enlarged by 
applying to the judge ; for, at the end of the term probatory, the 
testimony was published, and, after that, no more testimony could be 
taken, the object of secrecy being to prevent the perjury and subor- 
nation of perjury, which it was thought would be committed if par- 
ties were permitted to examine witnesses at their leisure with a full 
knowledge of what had been already testified to. 

18. It has been stated that both parties an4 witnesses were exam- 
ined by a judge; but this ceased to be the case practically at a very 
early period. Instead of that, parties were permitted to prepare their 
own answers to the positions with the aid of their own counsel ; but 
they were still in legal contemplation taken by the judge, and were 
sworn to before him when completed. If they were not satisfactory 
to the adverse party, he could object to them ; and if he made good 
his objections, the judge would compel further answers. As to wit- 
nesses, their examination came to be conducted by the notary {i.e,y the 
judge's clerk), the judge simply swearing them to their depositions. 

19l When the testimony was published, it was competent for either 
party to apply to the judge to have any portion of it suppressed 
as incompetent or illegal ; but it must be for reasons which had not 
come to the party's knowledge till after publication, for such objec- 
tions must be raised at the earliest opportunity, in order that they 
might be remedied, if possible. As examples of objections which 
could be raised after publication, if a witness in testifying went be- 
yond the articles, the adverse party could have so much of his testi- 
mony suppressed as being a surprise to him. Such testimony was 
said to be extra-articulate. So if a witness on cross-examination 
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went beyond the interrogatories, the party cross-examining him could 
have the testimony suppressed, he not being bound to receive an- 
swers from a hostile witness which he had not called for. Such testi- 
mony was said to be extrarinterrogate. 

20. The testimony being completed and published, and all objec- 
tions to it disposed of| th6 cause was ready for a hearing or argument, 
for such it was now more properly than a trial. 

ZL. There being no difference in substance between positions and 
articles, it was an obvious and easy step to combine them in one docu- 
ment, each paragraph being made both a position and an article. 
This was accordingly done, at lea6t in some jurisdictions ; and the 
course then was first to require the adverse party to answer all the 
positions and articles to the extent of his knowledge, and afterwards 
to prove by witnesses, if possible, whatever the adverse party denied 
or refused to admit. In this way, all distinction between positions 
and articles came in time to be lost sight of in great measure. An- 
other possible step, though less obvious and easy, was to combine the 
positions and articles with the pleadings proper. This also was done 
in certain jurisdictions ; and in particular such has been the practice 
from time immemorial in the English ecclesiastical courts.^ The sys- 
tem of pleading which resulted from this combination will be de- 
scribed presently. 

22. As to when, where, and by whom the change firom oral to 
written evidence, and t}ie changes connected with it and consequent 
upon it, were introduced, there appears to be little direct information. 
It seems pretty clear, however, that they were of recent introduction 
in the twelfth century, if, indeed, they were introduced before the 
thirteenth century; and that they originated with the canonists, 
having been first introduced into the spiritual courts.^ During the 
twelfth and thirteenth centuries, the canonists paid great attention to 
the subject of procedure, in that respect taking the lead of the ci- 
vilians proper. They were in a much better position also to make 
their influence felt, as they had in the Pope and in the councils of 
the church a central authority which was acknowledged throughout 

1 Oughton, tit. 61 ; Conset's Practice, Part III., c. 2, sect. 4 (2d ed., p. 95). It 
appears from Gaill (Obs. 79, nu. 8), that the same practice prevailed in the impe- 
rial court of Grermany. 

^ In the Decretals of Pope Clement Y., Lib. 5, tit. 11, c. 2, it is said (circ. 1307) : 
'' Positiones ad faciliorem expeditionem litium propter partium confessiones, et ar- 
ticulos ob clariorem probationem, usxts longaevus in causis admisit." And the Glos- 
sator (John Andreae, the most celebrated canonist of the fourteenth century), in 
commenting upon this passage, says positions and articles had been in use from the 
time of Pope Gregory IX. (a.d. 1227-1241). See 2 Brown's CivU and Adm. Law, 
(2d ed.), 374^ note. 
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western Europe ; a consideration of decisive importance in reference 
to the subject of procedure, as it is necessarily founded upon positive 
law, and so is in its nature local. Upon the whole, there is little 
doubt that, during the period in question, the civil-law procedure was 
moulded into the shape that it has ever since retained, and that it was 
mainly done by the canonists.^ No apology, therefore, is required 
for resorting to spiritual, rather than secular, courts for a type of this 
procedure. 

23. As to the English ecclesiastical courts, they were established 
by an ordinance ^ of William the Conqueror, upon the model of the 
spiritual courts which had long existed on the continent of Europe. 
The ordinance expressly directed that the new courts should not be 
governed by the municipal law of England, but by the canon law 
(canonea et episcopcUes leges) ; i.e.y by the same law which governed 
all spiritual courts which recognized the authority of the Pope. 
Nothing was said expressly upon the subject of procedure, but it was 
assumed that the adoption of the canon law included its procedure ; 
which was accordingly introduced in all its integrity, and has con- 
tinued to be the procedure of those, courts from that day to this. 
Down to the time of the Refornfation, the only appeal from the 
highest of those courts was to the Pope,® and by his Decretals he 
regulated their procedure in common with that of all other spiritual 
courts which acknowledged his authority. It is stated by competent 

^ About the middle of the twelfth century, Gratian completed his codification of 
all the canon law then existing. This is known as Decretum Gratiani, and con- 
stitutes the first part of the *' Corpus Juris Canonici." As it makes very little reference . 
to procedure, it is evident that that subject had not yet attracted the attention of 
churchmen. The second part of the ** Corpus Juris Canonici" consists mainly of De> 
cretal Epistles, issued by Tarious Popes from the middle of the twelfth to the end 
of the thirteenth century, though there are some of a later date. During this pe- 
riod, the Papal power was at its height, and, as the spiritual courts were one of the 
chief instruments for maintaining and extending this power, the subject of proced- 
ure in these courts received great attention. Accordingly, procedure assumes a 
very conspicuous place in the Decretals (as they are commonly called). There are 
three principal collections of these. (viz., those of Gregory IX., those of Boniface 
YIIL, and those of Clement V.), each of which is divided into five books ; and the 
second book of each is devoted wholly to procedure. One of the earliest and most 
celebrated treatises upon procedure was written in the thirteenth century by a can- 
onist (William Durandus), and it followed the arrangement of the Decretals. The 
title of the treatise was, " Speculum Juris," and so great was its celebrity that its 
author was commonly known by the name of Speculator. 

3 This ordinance will be found at large in Ancient Laws and Institutes of Eng- 
land (8vo ed.), i. 496; 2 Bum, Eccl. Law (Phillimore's ed.), 88; Stubbs, Select 
Charters (2d ed.), 85. And for a commentary on it, see Coote, Eccl. Pr., pp. 6-17. 

3 Appeals to the Pope were abolished by the statutes of 24 Henry VIII., c. 12, and 
26 Henry VUI., c. 19. 
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authority that, as a^matter of fact, the practtee of the English courts 
was identical with that of the Pope's consistory court at Rome.* 
After the Reformation, every thing proceeded in those courts as before^ 
there being no interference from without (until since 1830), and the 
courts themselves not being disposed to make changes. Moreover, 
the judges and practitioners of those courts being all educated in their 
own system, and having no connection with the secular courts, their 
procedure has not been influenced perceptibly by the common law.' 

24. In directing attention, therefore, to this procedure, one can 
claim for it, in addition to the fact that it is the immediate source of 
equity procedure, all the interest and importance that belongs to the 
best type of civil and canon law procedure.^ To this, however, one 
qualification must be made ; namely, that, from the limited nature of 
the ecclesiastical jurisdiction, it does not call into requisition all the 
resources of the civil-law procedure. Thus, by that system actions 
are either in personam or in rem ; but, as the ecclesiastical courts 
have no jurisdiction over property, they do not entertain actions in 
rem. So also they have no power to interfere with the personal 
liberty of the subject or citizen; and hence the subjects of arrest and 
bail make no figure in their procedure. It is for these reasons that 
the procedure in admiralty seems at first sight to differ so materially 
from that of the ecclesiastical courts. But this furnishes no argument 
against resorting to the ecclesiastical procedure for our present pur- 
poses ; for it is still true that the procedure in equity has been derived 
wholly from that source, so far as it is of civil-law origin. 

25l It remains to describe the course of pleading in the ecclesias- 
tical courts, as it actually takes place. The libel combines in itself 
the libel proper^ and also the positions and articles founded upon it. 
The effect of this is, that the libel is neither brief and general, as it 
originally was, nor does it state the facts of the plaintiff's case accord- 
ing to their legal effect, as at common law, but it goes to the other 
extreme, and sets forth the plaintiff's evidence in the same detail with 
which it is to be proved ; so that the defendant will obtain a perfect 
knowledge from the libel of every thing that the plaintiff will be at 

1 Coote, Eccl. Pr. 10. 

^ The best sources of information upon the procedure of the ecclesiastical courts 
are the following: ugh ton, Ordo Judiciorum (1788); Report of Commissionera 
upon the Ecclesiastical Courts (1882) ; Burn, Ecclesiastical Law (I^illimore's ed.), 
tit. Practice (1842) ; Coote, Ecclesiastical Practice (1847). Of the foregoing works, 
the first is much the most celebrated ; but the second will, it is believed, be found the 
most instructive by those who are unacquainted with the subject ; while the third 
and fourth are particularly valuable for the forms which they contain. Oughton is 
in Latin ; but the first part of it has been translated by James T.' Law, and pub- 
lished with notes, imder the title of " Forms of Ecclesiastical Law." 
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liberty to prove in support of his case. Nor is this confined to what 
is to be proved by witnesses or by the defendant's admissions ; for, if 
any part of the plaintiff's evidence consists of written instruments, 
the plaintiff states in a distinct paragraph whatever he will have to 
prove to make the instrument evidence, and annexes the instrument 
itself to the libel.^ When completed, the libel is brought into court, 
and is either admitted or rejected as before explained. If it is bad in 
substance as a pleading, that is, if it does not state any case in the 
plaintiff's favor, admitting it all to be true, of course it is absolutely 
rejected. On the other hand, if it states evidence which is inadmis- 
sible, or states admissible evidence improperly, there being still enough 
remaining to make out a case, it will be reformed. Being finally 
settled and admitted, the litis contestatio takes place,^ it seldom hap- 
pening in practice that a dilatory exception is pleaded before the litis 
contestatio. Assuming that the defendant contests suit negatively, 
the usual practice is for the plaintiff to proceed immediately to the 
proof of his libel, before any pleading on the part of the defendant; 
and accordingly, upon the conclusion of the litis contestation the }\idge ^ 
orders the defendant to be cited to answer the libel in the quality of 
positions, and assigns a term to the plaintiff for the proof of it in the 
quality of articles. The plaintiff, however, does not begin to examine 
witnesses, nor does his term probatory begin to run, until the deft^nd- 

1 For the mode of doing this, see Coote, 831, 834 

^ This ceremony is thus described by Oughton, tit. 61 : On the day assigned to 
the defendant to answer the libel, the plaintiff's proctor shall say to the judge, in the 
presence of the defendant's proctor : *' I pray an answer to the libel according to the 
terms of your assignation." Defendant's proctor : " Protesting against the said libel 
for its too great generality, ineptitude, obscurity, nullity, and undue specification, 
for answer thereto, I say, for the purpose of contesting suit negatively, that the 
statements contained in said libel are not true, and, therefore, that the prayer 
thereof ought not to be granted." Plaintiff 's proctor : " The libel is articled, and 
I therefore repeat the same in the quality of positions and articles {in vim positionum 
et articulorum), and I pray that it may be so repeated by your lordship, and admitted." 
Judge : " We repeat the Mbel in the quality of positions and articles, and it shall be 
considered as so repeated ; and we admit it in the quality of positions and articles." 
Plaintiff's proctor : " The libel is articled, and repeated in the quality of positions 
and artides, and I therefore pray an answer to the positions of the same from the 
defendant or his proctor." t)efendant's proctor : " I do not believe the positions to 
be true." Plaintiff's proctor : " I allege that I shall be more aided by the answer 
of the principal party than by that of his proctor appearing in the cause. May it 
therefore please your lordship to decree the principal party to be cited to answer 
personally the positions of said libel." Judge : " We decree the principal party to 
be cited to answer personally the positions of the said libel [on such a day]." De- 
fendant's proctor : " I dissent; and I pray a term to be assigned to the plaintiff to 
prove tlie libel." Judge : " We assign for proof three [or as the case may be] court 
days." Defendant's proctor : " I dissent, on account of the length of the term." 
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ant's answers are brought in (IS). These are called personal answers^ 
to distinguish them from pleadings, which are always in the name of 
the party's proctor. The personal answers being filed, and being 
found satisfactory, the plaintiff proceeds to examine witnesses in the 
manner before stated, upon such paragraphs of the libel (in the quality 
of articles) as have not been sufficiently admitted by the defendant. 
The defendant also cross-examines the plaintiff's witnesses, if he 
wishes to do so, by means of interrogatories ; but he can examine no 
witnesses of his own as yet, for he has brought in no articles. 

26. When all the plaintiff's witnesses have been examined and 
cross-examined, and before their testimony has been published, the 
defendant must plead. All pleadings subsequent to the libel are 
called simply allegations. The defendant must bring in an allegation 
of some kind if he wishes to examine any witnesses, and it will always 
consist of ar statement of his evidence. What evidence it must contain 
will depend upon the nature of the defence. If the latter is negative, 
i,e.^ consists merely in denying the plaintiff's case, the allegation 
will consist of positions and articles merely, setting forth such evi- 
dence as the defendant has in contradiction of the evidence stated in 
the libel. If the defence is affirmative, the allegation must contain an 
exception, and positions and articles to support it ; t.6., it must set 
forth sufficient evidence to establish the affirmative defence, the 
defendant having the burden of proof as to that. If the defendant 
has evidence also in contradiction of the plaintiff's case, he should 
set that forth ; for he may avail himself of as many defences as he has, 
whether affirmative or negative, the common-law rule against duplic- 
ity having no place in the system.^ 

27. The defendant's allegation (commonly called a responsive 
allegation) being brought in and admitted, the same proceedings 
take place for proving it as in case of the libel, including personal 
answers from the plaintiff. 

28. These proceedings being concluded, the plaintiff prepares 
and brings in his second allegation. This may gonsist, first, merely of 
evidence in rebuttal of contradictory evidence on the part of the 
defendant; or, secondly, of evidence contradictory of the defendant's 
affirmative defence ; or, thirdly, of evidence to prove an affirmative 
replication on the part of the plaintiff; or, fourthly, it may contain 
two or all three of these elements. It cannot contain, without special 
leave, any evidence in support of the plaintiff's original case; for 
that should have been set forth in the libel. And the same rule holds 

1 " Nemo prohibetur pluribus exceptionibus uti, quamvis diversae sint." D: 44, 
1, 8. " Is, qui dicit se jurasse, potest et aliis exceptionibus uti cum exceptione juris- 
jurandi, yel aliis soils ; pluribus enim defensionibus uti permittltur." D. 44, 1, 6. 
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in regard to all the allegations or pleadings of each party after the 
firat ; i.«., he must set forth his evidence at the proper time, or lose 
the opportunity of doing so.^ 

29. The same proceedings take place for the proof of the plaintiff's 
second allegation as upon the previous pleadings ; and this process 
of bringing in an allegation and proving it, by each party alternately, 
is continued until the case and defence respectively are exhausted. 

30. It is said to be in the discretion of the court how long it will 
permit the allegations to continue ; ^ but this cannot mean that the 
court will stop them before the parties have had an opportunity to 
develop fully their case and defence respectively. 

31. As a matter. of fact also, the allegations seldom extend beyond 
the third, i.e., the second on the part of the plaintiff.* But this must 
not be taken as indicating that the plaintiff is entitled to the last 
allegation upon principle; for the defendant rather has that right. 
At least, if the plaintiff's second allegation contains the matter of a 
replication in the Roman sense, the defendant is entitled to set up a 
duplication if he has one, and even to set forth evidence in denial of 
the replication ; otherwise, the plaintiff would be permitted to recover, 
in case the decision turned upon the replication, without giving the 
defendant any opportunity to be heard upon the decisive question in 
the case. Accordingly, it was a rule of the Roman law that the 
defendant was entitled to the last plea.* At common law, either party 
is entitled to plead as long as he has any thing to allege ; but, as he 
cannot plead affirmatively without admitting the last pleading of his 
adversary to be true, there is no danger of abuse in that direction ; 
while in the civil law either party may wish to prolong the pleadings 
for illegitimate purposes. 

32. It is observable that, as the plaintiff alone is seeking relief and 
as his relief must be founded upon the libel alone, the latter differs 
from all the subsequent pleadings in concluding with a prayer for the 
relief to which the plaintiff supposes himself entitled. This is called 
the conclusion of the libel, and the plaintiff is held to great strictness 
in framing it. As his proof cannot go beyond the allegations of evi- 
dence in the libel, so his relief cannot go beyond the conclusion. Any 
of the plaintiff's evidence, therefore, which does not support both the 
allegations and the conclusion of the libel, will go for nothing, how* 
ever important it may be in itsel£* 

1 3 Bom, Eod. Law, 190, 19L > Ibid. 

' Ibid. * Kaiiffiuum'0 Macke]dey, 211. 

* " In libello non attendUor quid, quale, et qiunitiim narretitr, ted qiunitiim ex 
namtu oondndatiir, quia oondiuio libelli restringit narrata ad ea^ quae exprets^ in 
ooodnsione dicnntor." Gaill, Pxact Obf., Lib. 1, Obt. 61, nn. 15. 

Z 
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33. It has been seen that, at common law, all the facts alleged by 
either party, and not expressly -denied by the other, are admitted on 
the face of the pleadings, while in the civil law every fact alleged 
must be proved, if any use would be made of it. Conversely, how- 
ever, in the civil law each party is relieved, in a mode unknown to the 
common law, from either alleging or proving any facts which have 
already been alleged by the other side. By the common law a 
party is never bound by the allegations in his own pleadings, i.e., they 
can never be used against him as admissions either in the same suit 
or in another suit : ^ but by the civil law a party is held to admit the 
truth of every fact which he alleges, the rule being qui ponit fatetur ; 
and this admission is conclusive. In other words, all the allegations 
of each party are to be taken as true at the election of his adver- 
sary.^ This rule originated with the introduction of positions and 
articles ; and, as all evidence must be set forth in the pleadings before 
it can be proved, it is of extensive application. It makes it necessary, 
before alleging a fact, to consider carefully whether the controversy 
may take such a turn as to make it evidence against you.* 

34. This diflference in the two systems well illustrates the different 
theories upon which they are founded. The object of pleading at 
common law is not, as in the civil law, to give notice to the parties 
respectively and to the court of the facts intended to be proved, but 
to separate the law from the facts, and to narrow the latter down to 
a single issue, with a view to a trial by jury. Hence, the pleadings are 
regarded, not as statements by the respective parties of what they 
claim to be the truth of the case in point of evidence (and to which 
it would be reasonable to hold them), but as statements by their 
counsel of what they claim to be the legal effect of the evidence to 
be produced. To hold a party to the coiTcctness of such statements 
would be to make the opinions of his counsel upon matters of law 
conclusive against him. Such a rule, however, if it existed at com- 
mon law, would have but little application, as it would seldom happen 
that the alternate pleadings by which an issue in fact is developed 
would furnish material evidence upon the trial of that issue. 

35. The parties having brought in all their allegations respectively, 
and all the witnesses on both sides having been examined and cr6ss- 
examined, the testimony is next published ; and, if either party then 
thinks any further steps necessary on his part before the hearing of 
the cause (19), they should be taken without delay. Before the cause 

1 Boileau v. Rutlin, 2 Ezch. 666. 

2 Maranta, Pars YI., tit. De Poeitione, etc., nu. 6 ; Gaill, Lib. 1, Obs. 79, nu. 
6 ; 3 Bum, Eccl. Law, 264 ; Greviile v, Tylee, 7 Moo. P. C, 320, 330. 

* Oughton, tit. 54, note (c), § 4. 
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can be brought to a hearing, however, the following formal proceed- 
ings must take place after publication : First, a term must be assigned 
to propound all things, i.e., the judge must appoint a day upon which 
each party, if he has any thing further to offer, shall bring it forward. 
When either party is ready for the hearing, if he desires to speed the 
cause, he should apply to the judge to assign such a term. On the 
day so appointed, if nothing further is propounded, the judge, on 
the application of either party, assigns a day to conclude the cause ; 
on which day the judge declares the cause concluded, and assigns a 
day to hear sentence. 



SECT. IL — ORIGIN AND NATURE OF EQUITY JURISDICTION AND 

PROCEDURE. 

36. From time immemorial it was one of the prerogatives of the 
king to administer justice to his subjects. He could do this person- 
ally, or delegate the power to others, at his option. As his preroga- 
tive did not extend to legislation, he was bound to administer justice 
according to law, and not according to his own ideas of right, — still 
less according to his own fancy or caprice. It seems to have been a 
part of his prerogative, however, to adopt such a system of pro- 
cedure, as he saw fit, at least in the absence of any legislation to the 
contrary. At an early period it became the established course for 
the king to delegate his judicial power in civil cases to judges ap- 
pointed by him for the purpose. This delegation, however, was not 
general, but was made specifically in each case, i.e., when the king was 
applied to for the redress of some grievance, he gave the complainant 
a writ, requiring the party complained of to appear before the king's 
judges, and authorizing the latter to take cognizance of the case. The 
writ briefly stated the nature of the complaint; and, if the case turned 
out to be different from what the writ stated, the judges would have 
no authority to proceed, and the plaintiff failed. Originally, it would 
seem, the judges were authorized to mould their procedure into such 
form as they saw fit ; but this power was in a great measure lost in 
process of time, the fundamental principles of their procedure becom- 
ing so fixed by long use that they were binding upon the judges as a 
part of the law of the land. 

37. Sometimes it would happen that a case would be presented to 
which no existing writ was adapted, and yet the case would be one 
which demanded a remedy of some kind. In that event, the king must 
either take direct cognizance of the case, or he must have a new writ 
framed expressly for it. For reasons which it is not necessary here 



XX SUMMARY OP EQUITY PLEADING. 

to inquire into/ the latter course became impracticable at an early 
day, and the former alone remained. So also cases arose in which it 
was useless to give the complainant a writ, since the king's judges, 
from the nature of their procedure, could either afford no remedy, or 
only an inadequate one. Of such cases, therefore, the king alone 
could take effective cognizance. 

38. It was in this way that the jurisdiction in equity arose. It 
consisted of that portion of the king's judicial prerogative in civil 
cases which he had retained in his own hands, having never dele- 
gated it to his judges by writ. It is true, the king did not take 
cognizance of equity cases personally, any more than he did of com- 
mon-law cases, but in legal contemplation he did : and the chancellor 
differed from the common-law judges in this particular among others, 
namely, that he exercised the king's prerogative directly, his judicial 
acts deriving their efficacy from the fact that, in legal effect, they 
were the acts of the king, the chancellor being little more than the 
king's secretary. This is the explanation of several peculiarities of 
procedure in chancery. Thus, all writs which are issued in the prose- 
cution or defence of a suit in chancery must be sealed with the king's 
great seal, and are tested in the king's name, no matter how slight or 
unimportant the occasion upon which they are to be used ; and not- 
withstanding the serious expense, delays, and inconvenience which 
are caused by what seems upon its face to be a useless form.^ The 
common-law courts have seals of their own, and when they have 
once received authority from the king, by writ under the great seal, 
^to take cognizance of an action, all further writs which are necessary 
in its prosecution or defence are issued under their own seal, and are 
tested by their chief justice. But the chancellor has never had a seal 
of his own, and he cannot even compel a witness to appear and testify, 
except by a writ under the great seal.* The chancellor also has to enforce 
his authority by writ in cases where, upon ordinary principles, a writ 
is neither necessary nor proper. Thus, all the decisions of the chan- 
cellor, upon questions brought l^efore him, are embodied in orders or 
decrees, which are formally drawn up in writing, and which, as will 

1 See 1 Spence, 825. 

2 Thus, it is -only on certain days in term time, and just before and just after 
each term (which are called seal days), that a writ can regularly be sealed with the 
great seal. To have it done at any other time, special application must be made 
and ^ heavy fee paid. 

^ A person becomes chancellor simply by the king's personally delivering the 
^ great seal into his hands; and he resigns the office by redelivering the seal into 
the king's hands, which the king may require him to do at any moment. When- 
ever the seal is in the king's hands, all bills in equity must be addressed to him 
directly, as they must also when the person holding the seal is a party to the bill. 
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be seen presently, always direct the party against whom they are 
made to do something. The normal mode of enforcing such orders 
and decrees would be to serve them upon the parties respectively by 
whom they were to be performed (generally by showing the original 
and delivering a copy), and, if they refused obedience, to punish 
them for contempt of the authority of the court. But in chancery 
the mode is, to issue a writ under the great seal, incorporating in it the 
tenor or the substance of the order or decree, and commanding the 
party to perform it ; ^ and, if he refuses obedience to the writ, he is 
guilty of a contempt, not to the chancellor, but to the king ; and 
hence; when the chancellor proceeds to punish him for his contempt, 
he adopts a mode of proceeding unknown to any mere court of jus- 
tice, the delinquent being treated as a rebel and contemner of the 
king's sovereignty. Finally, common-law judges can exercise their 
authority only when holding a court, the delegation of authority being 
to the court, and not to the judges individually; and this has the 
effect of limiting the action of common-law courts to term time, they 
having no authority to sit in vacation. But as the chancellor repre- 
sents the king, his authority is personal, and may be exercised at any 
place within the kingdom, and equally in term time or vacation.^ It 
is commonly said that the court of chancery is always open ; but in 
truth the chancellor does not hold a court in the strict sense of the 
term, and hence his sessions are not formally opened and adjourned, 
like those of common-law courts.* 

39. Bearing in mind that the king, as well as the common-law 
judges, was bound to administer justice according to law; that he 
differed from the latter in being free to adopt such a system of pro- 
cedure as he thought fit ; and that the necessity for resorting to the 
king's prerogative jurisdiction arose from the inability of the common- 
law courts to afford an adequate remedy for all existing rights, — it 
follows that equity originally differed from the common law in little 
else than in having a different system of procedure, and thus affording 
different remedies, and, in particular, that the court of chancery did 
not administer a different system of law from the common-law courts, 
as the ecclesiastical and admiralty courts did. What, then, were the 
defects of the common-law procedure which gave rise to equity, and 

1 The writ used for this purpose is called a writ of execution of the decree or 
order. This explains the fact that all injunctions are bj means of writs. The 
chancellor first makes an order or decree that a party be enjoined ; and then a writ 
issues (popularly known as a writ of injunction) to enforce the order or decree. 

2 Crowley's case, 2 Swanst. 1. 

3 Jt may be added that the chancellor's chief executive officer is the seijeant- 
at-arms, an officer whose appropriate duty it is to attend upon the person of the 
king. 
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how were these defects remedied by the system of procedure adopted 
in chancery ? 

40. The common-law procedure is founded upon the theory that 
the parties to an action owe no obedience to the court.^ Accordingly, 
a common-law court never redresses a wrong done to a plaintiff by 
laying a command upon a defendant. Thus, if a defendant in an 
action detains property belonging to the plaintiff, the court gives 
judgment that the plaintiff recover it, and thereupon issues a writ of 
execution directed to the sheriff, and commanding him to put the 
plaintiff in possession of the property, if real ; if personal, to take it 
and deliver it to the plaintiff. But, in the latter case, if the sheriff 
cannot find the property, a court of common law can do nothing for 
the plaintiff except give him damages. The defendant may know 
where the property is, having purposely removed it or concealed it 
from the sheriff; still he cannot be ordered to deliver it to the plain- 
tiff. So, if a defendant has refused to perform a contract, a court of 
common law can only give the plaintiff damages, no matter how impor-, 
tant to the latter actual performance may be. So a defendant may 
threaten to do the plaintiff an irreparable injury, or he may be actu- 
ally doing it, and repeating it from day to day, yet a court of common 
law cannot prevent it. It can only give the plaintiff damages after 
the injury is committed. So if A has received property to hold in 
trust for B, the latter can have no remedy at law ; for A is confess- 
edly the owner of the property, and a court of law cannot compel him 
to perform the trust. Nor t5an a court of law make a division or par- 
tition of property among several co-owners, though it formerly at- 
tempted to do so in case of real estate. To do this successfully in 
any but the simplest cases, it is necessary that the court should as- 
sume control over the parties. In one instance courts of law seem 
formerly to have departed from their principles, namely, in entertain- 
ing the action of account, i.e., an iaction to compel the rendering of 

I This statement must not be taken too absolutely ; for common-law courts, by 
their modern practice, do require obedience from suitors as to all questions which 
arise incidentally in the progress of an action, and which do not affect the merits 
of the controversy. Such questions are decided by orders, made upon motion ; and, 
if the occasion requires any thing to be done by either party to the action, the 
order commands him to do it, and it is enforced by process of contempt. So wit- 
nesses are compelled by the same process to appear and testify, though formerly the 
only remedy against them, in case of refusal, was an action by the party injured. 
Hammond v. Stewart, 1 Str. 510; Chapman v. Pointon, 2 Strange, 1160; Bowles 
V. Johnson, 1 Wm. Bl. 36. But how foreign to common-law procedure is the idea 
of requiring obedience, appears from the fact that it has no means of its own of 
enforcing it, the process of contempt having been borrowed directly from the civil 
law. 
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an account ; but their methods were so ill adapted to such a purpose 
that this action long since became obsolete. 

41. The power of common-law courts is subject to another impor- 
tant limitation, intimately connected with [the foregoing, if it does 
not indeed result directly from it. They cannot deal with a contro- 
versy to which there are mol'e than two parties or two sets of parties. 
The contract of suretyship will serve as an illustration of this. To 
such a contract, in its simplest form, there are three parties, viz., the 
creditor, the principal debtor, and the suretyf; and no two of them are 
united either in interest or obligation. No more than two of them, 
therefore, can be parties to any action at law. If there are several 
sureties, the case is much worse : for though they may all be sued at 
law by the creditor, if their obligation is joint, yet, in any controversy 
with the debtor in which they are all interested, the law can afford 
no remedy ; for only one of them can be a party to an action by or 
against the debtor. In other words, a court of law can only entertain 
a controversy between the debtor and one surety. So, if a contro- 
versy arises between the several sureties, a court of law is equally 
powerless, as it can only entertain a controversy between two of 
them. 

It may be added that the jurisdiction of a court of law is conten- 
tious only, that is, it is strictly limited to deciding controversies. 

42. These defects in the common-law procedure could be effectu- 
ally remedied in only one way, namely, by adopting a procedure 
founded upon the principle of cpmpelling litigants to do whatever the 
chancellor decided that by law they ought to do. SucH a system was 
furnished by the ecclesiastical courts. It was not only their constant 
practice to adjudicate upon the duties of litigants, and to compel per- 
formance thereof specifically ; but, in consequence of their having no 
jurisdiction over property, it was their only mode of administering 
justice. It is true that they were equally without jurisdiction over 
the bodies of litigants, and had to confine themselves to punishments 
of a spiritual nature ; but, when they had exhausted those without 
effect, they were entitled to apply to the king for a writ of capias, 
upon which the delinquent was arrested and imprisoned until he sub- 
mitted. In this mode, therefore, their whole judicial power was 
exercised. It mattered not whether a party was to be required to 
take some necessary step in a suit, or to pay a sum of money found 
to be due to his adversary, or to pay costs, or to perform some more 
specific duty to his adversary, or to refrain from committing some 
wrong against him : in either case he was first ordered by the court 
to do or refrain from doing the thing in question ; if he refused obe- 
dience he was pronounced contumacious, and excommunicated ; and 
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lastly, his excommunication was signified to the king, and there- 
upon a writ de excommunicato capiendo was issued, upon which he 
was arrested by the sheriff and imprisoned in the county gaol.^ 

43. This system was adopted literally by the chancellor, mutcUis 
mutandis^ in the exercise of the prerogative jurisdiction ; and it has 
continued in use without change to this day. Indeed, as a rule, the 
chancellor, like the ecclesiastical courts, had no jurisdiction in rem^ 
and hence could only enforce his orders and decrees by process in 
personam / though whether this was a cause or a consequence of his 
adopting the ecclesiastical procedure may be doubtful. To some ex- 
tent, however, the chancellor has asserted and maintained the right 
to proceed in rem. Thus, when all process against the person has 
been exhausted without effect, he will issue a writ of sequestration 
against the property of the delinquent.^ So when a defendant has 
been decreed to deliver possession of land to the plaintiff, as a last 
resort a writ of assistance will be issued to the sheriff to put the 
plaintiff in possession.* But, with these exceptions, chancery exer- 
cises all its powers by process of contempt against the person. 

44. By the adoption of this system of procedure, the chancellor 
was not oAly enabled to enforce specific performance in the numer- 
ous cases where that was obviously either the sole remedy, or the 
only adequate one, but to give relief in many other cases in which 
the common-law courts were powerless. Thus, the common law can 
only give the plaintiff^ as a rule, what he was absolutely entitled to 
when he brought his action. If any thing then remained to be done 
by him to perfect his right, or 'if more time must elapse, or some un- 
certain event must happen, before his right will accrue, his action 
must wholly fail ; and he cannot even obtain a decision of the ques- 
tions in controversy. But, as the chancellor in any event gives relief 
by directing and requiring the defendant to do something, there is no 
technical difficulty in the way of his directing the thing in question 
to be done at some fixed future time, or upon the happening of some 
event, or upon the performance of some condition on the part of the 
plaintiff. So he can make it a condition of giving relief that the 
plaintiff shall submit to do on hi& part whatever shall be required of 
him, and the plaintiff having so submitted, the decree will direct 
performance on his part as well as on the part of the defendant. So, 
too, it is immaterial to the chancellor, so far as regards his ability to 
deal with a controversy, how many different interests it affects, or 

^ See Oughton, tit. 43, 44. ' The ordinance by which the ecclesiastical courts 
were established (cited supra^ § 23), provided that, if excommunication should not 
suffice, recourse might be had to the secular power. 

2 1 Spence, 391. » 1 Spence, 392. 
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how many different parties or sets of parties have to be brought be- 
fore him ; and, although every party must in form be a plaintiff or 
defendant, it is not necessary that any two defendants should be 
united in interest ; and if some of the defendants have the same in- 
terest as the plaintiff, it constitutes no objection ; and frequently it is 
immaterial, in a legal sense, which one of several parties is plaintiff 
in the suit; for in any' event the chancellor has only to direct what 
shall be done, if any thing, by each person before him, whether plain- 
tiff or defendant, and upon what temis and conditions, if any; and if 
some of the defendants require relief^ either against the plaintiff or 
against co-defendants, which cannot be given to them as defendants, 
the chancellor can have them made plaintiffs by directing them to file 
a cross-bill. Nor is the power of the chancellor limited to deciding 
controversies ; for if a trustee, or any person occupying a fiduciary 
position, refuses to perform his duties, he may be compelled to do so 
by bill in equity, and the necessity for such a bill may (and most 
frequently does) arise not from any misconduct in the trustee, but fi^om 
-his being in doubt as to what his duty requires of him, and from his 
needing the assistance and protection of the court ; in which case he 
may file the bill himself instead of waiting to have it filed against 
him. And when such a bill is filed, either by or against the trustee, 
the plaintiff is entitled thereafter to have the entire trust administered 
under the direction of the court. In this way, a great amount of ad- 
ministrative business is disposed of by the chancellor ; in England, 
indeed, it is in this way that the estates of deceased persons are set- 
tled and wound up, executors and administrators being quasi trus- 
tees. Again, it often happens that the court can do a thing itself 
more easily and effectively than it can compel it to be done by the 
party concerned ; and when that is so, there is no objection in principle 
to the court's assuming the duty. In this way, the chancellor exercises 
an important administrative jurisdiction through the instrumentality 
of receivers. Thus, whenever it becomes necessary or proper for 
the chancellor to assume temporary control over the possession, care, 
and xnanagement of property, he may do so by placing it in the 
hands of a receiver, instead of assuming control over the party in 
possession. 

45. Of course, however, it must not be supposed that equity in 
modern times is simply a different system of remedies from those ad- 
ministered in courts of law ; for there are many extensive doctrines 
in equity, and some whole branches of law, which are unknown to the 
common-law courts. Indeed, it may be said without impropriety that 
equity is a great legal system, which has grown up by the side of the 

common law, and which, while consistent with the latter, is in great 

4 
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measure independent of it. But what should be clearly understood 
is, that the whole of this growth has its root in the system of reme- 
dies adopted. It has often been said that it is the office of chancery 
to mitigate the rigor of the common law, to supply its deficiencies, to 
relieve against its technical rules, and to decide controversies accord- 
ing to equity and good conscience ; but it is because of its system of 
remedies that it is enabled to do this. Thus, the whole system of 
trusts has grown up in equity, while it is unknown at common law, 
because the chancellor is able to compel the performance of trusts, 
and a court of common law is not. So when the estate of a mortga- 
gee has become absolute by the terms of the mortgage, it is idle for 
a court of law to inquire whether he is bound in justice to reconvey 
to the mortgagor upon receiving his debt and interest ; but such an 
inquiry is very material in a court of equity, for, if the conclusion 
reached is that he is so bound, the court will compel him to do it. 
This is the origin of the equitable doctrine that, as a mortgage is 
designed as a security merely, the mortgagee is entitled to no more 
than his debt and interest, although the debt was not paid at the 
time specified in the mortgage ; and upon this foundation all suits for 
the redemption of mortgages rest. But as it would be unjust to 
compel the mortgagee to wait the pleasure of the mortgagor, the 
latter will be compelled either to pay the money, or to relinquish all 
claim to the mortgaged property, within a time fixed by the court ; 
and hence foreclosure suits arise. In this way, nearly the whole sub- 
ject of mortgages has passed into equity. So if a father, who owns 
black acre in fee and white acre in tail, devises the former to his eld- 
est son, and the latter to his younger son, the former will take them 
both at law, viz., black acre by devise, and white acre by descent ; for, 
whatever may have been the father's intention, that is the effect of 
what he has done. But a court of equity will say the father clearly^ 
did not mean that his eldest son should have both black acre and 
white acre, and hence it will put him to his election, i.e., if he insists 
upon keeping white acre, it will compel him to give the younger 
son an equivalent out of black acre. Hence, the doctrine of elec- 
tion is a purely equitable one.^ So the rule that whatever ought to 
have been done will be considered as having been done, is wholly the 
creature of equity, it being founded upon the principle that, as a 
court of equity would have compelled performance of the duty, it 
will put the parties interested, so far as possible, in the same position 
as if it had been performed. Hence the doctrine of equitable con- 
version, and other doctrines of a kindred nature. 

1 See reporter's note to Gretton v. Howard, 1 Swanst. 409, 426. 
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46. Having thus shown that equity derived its doctrines, as well 
as its powers, from its mode of giving relief and that it borrowed the 
latter directly from the ecclesiastical courts, it remains to inquire to 
what extent the procedure generally of those courts was adopted in 
chancery. In form it cannot be said that it was adopted at all, that 
is, the ecclesiastical procedure was never made as such the procedure 
of the court of chancery. On the contrary, the procedure of the 
latter court was professedly built up, or rather left to grow up, as an 
independent system. Sometimes it followed the analogy of the eccle- 
siastical procedure, and sometimes that of the common-law proced- 
ure ; but undoubtedly it derived most of its important characteristics 
from the former. 

47. In particular, it followed the ecclesiastical courts almost liter- 
ally in its mode of taking the testimony of witnesses, and in requiring 
each party to submit to an examination under oath by his adver- 
sary. It ought, therefore, to have adopted the ecclesiastical system 
of pleading in all its essential features. To what extent it did so we 
sl^all see hereafter. 

4B. In what relates, however, to the formal mode of conducting 
the proceedings in a suit, chancery has followed the common law ; 
and this has caused much misapprehension as to the origin of the 
system in other respects. 

In the ecclesiastical practice, every step in a cause regularly takes 
place in open court, under the direction and supervision of the judge. 
The proceedings in court are for the most part oral, but the clerk 
takes minutes of them as they occur ; and these minutes, when fully 
written out, make a complete history of the cause.^ Each party is 
bound at his peril to be present in court during the progress of the 
cause ; and hence neither is bound to give notice to the other of any 
step to be taken. Whenever an act is required to be done in writ- 
ing, the writing has to be filed with the clerk, and, until so filed, the 
act is not considered as done. Hence, the clerk^s files and his min- 
utes constitute the sole evidence of the state of the cause, and of 
what has been done in it. And, as the judge is supposed to know 
whatever it is the duty of his clerk to know, all the proceedings in 

^ Specimens of minutes will be foimd in 8 Bam, 209, 221, in Coote, 845-855, 921- 
924, and in Floyer's Proctor's Practice, 148-172. Any order or direction of the court, 
made or given orally, is technically termed Bxiassiffnmenty e.g., the court assigns the 
plaintiff's proctor to bring in a libel the next court day. Hence, th^ clerk's min. 
Qtes are frequently called assignations, and the book in which they are entered 
the assignation book. The minutes are also frequently called acts, and the book 
the book of acts. When an act of court, or an act of a party, is done orally in open 
court, and entered in the minutes, it is said to be done apud acta, ix., in the acts 
or minutes. 
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an action in legal contemplation remain in the breast of the judge, 
i.e., he has judicial knowledge of them, and so requires no evidence 
from the parties on that subject. 

At common law, on the other hand, the formal proceedings in an 
action are chiefly conducted out of court by the attorneys of the 
respective parties, pursuant to established rules. Each attorney is 
required as a rule to give notice in writing to the other of every 
step taken by him in the cause, or intended to be taken, as the case 
may be. When either intends to apply to the court for any purpose, 
he must give the other notice in writing of such intention, and of the 
time when the application will be made. The application is called 
a' motion, and the decision of ijb is by an order formally drawn up 
in writing. All the acts of the court are by orders in writing, in 
which the court speaks directly, and not through its clerk. When 
papers are required to be filed with the clerk, it is generally only for 
' permanent preservation, and after they have served their purpose. 
The clerk keeps no history of causes pending, and neither he nor the 
court is supposed to know (nor does commonly know in fact) what 
has been done in a particular cause, nor even that any such cause is 
pending, such knowledge being generally confined to the respective 
attorneys.^ Therefore, every motion is decided wholly upon the evi- 
dence adduced on behalf of the respective parties. 

In one system, therefore, the court is active, assuming tlie super- 
vision and control of the proceedings in an action from beginning to 
end ; in the other, it is passive, leaving the respective attonieys to 
conduct their proceedings in their own way, and on their own respon- 
sibility, making it the duty and interest of each to see that the other 
proceeds correctly, and subjecting each to the risk of having his pro- 
ceedings set aside for irregularity, or treated by the other as nullities 
and disregarded. And these diflferences extend to the conduct of the 

1 There is a seeming exception to this when the court sits for the trial or argu- 
ment of causes ; for there is then a list made of all causes ready for trial or argu- 
ment, and they are taken up in the order in which they stand in the list ; and, while 
causes remain in this list, they are under the active supervision and control of the 
couft for the purpose for which the list was made, namely, that of regulating the 
order in which, and the time when, the causes shall be respectively tried or argued. 

It should be observed, also, that in New England (and perhaps in some other of 
our States), the common-law system, as regards the particulars now under consider- 
ation, has never been adopted, but there is instead a practice in substance like that 
of the civil law, though without any of its nomenclature. The clerk of the court 
keeps a docket in which every cause is entered when it is begun, and in which it 
remains until it is ended. This docket is very analogous to the assignation book of 
a civil-law court, as it contains a minute by the clerk of every step in the cause ; 
but the minutes consist merely of short contemporaneous memoranda, which are 
never extended or written out, so as to present a connected history of the cause. • 
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pleadings. In both systems, the pleadings are in writing, but in the 
civil law, as has been seen, no pleading can be received or filed with- 
out the sanction and direction of the court, while at common law they 
are filed or served, without even the knowledge of the court : and, if 
a pleading is supposed to be bad, the adverse party cannot bring it 
before the court for the purpose of having it rejected or reformed ; he 
can only raise the objection in the first instance by demurrer, and that is 
followed by a final judgment for or against the party demurring. It is 
true that, the court, instead of giving judgment, may permit the de- 
feated party to amend his pleading, or withdraw his demurrer, as the 
case may be, but it still leaves him to act upon his own responsibility, 
and at his own risk. 

In all these particulars, chancery follows chiefly the common law ; ^ 
and this fact will be found to have had an important influence upon 
the system of pleading in chancery. 

49. In the ecclesiastical courts, causes are distinguished as plenary * 
or summary. In what has hitherto been said of procedure in those 
courts, it has been assumed that the cause was plenary. The distinc- 
tion was chiefly a technical one, a summary cause diflering from a 
plenary one in little more than in having no litis contestation no term 
assigned to propound all things, no term to conclude, and no fdrmal 
conclusion. This distinction never existed in chancery, for the reason 
that all causes there are summary. Hence, the ceremonies peculiar 
to plenary causes are unknown to chancery procedure.^ 

^ It seems, however, that this was not so in early times ; for in a collection of 
orders, of the time of Henry V. (Sander's Orders in Chancery, 7 c), it is made the 
duty of the registrars to write all the acts of the court, placing the names of the 
parties ajid of their attorneys at the head of all acts, as is done in the ecclesiastical 
courts. (Compare Floyer, 143-172). They are directed also to enter the dates 
when all pleadings are exhibited and placed on file. They are styled ** notarii siue 
tabelliones" and all the terms which are applied to them accord entirely with the 
ecclesiastical practice. It seems that the registrar's book, in which all orders and 
decrees in chancery are entered, was originally the assignation book of the ecclesi- 
astical courts ; and this may explain the fact that all orders and decrees {i.e., all acts 
of court) are drawn up by the registrar and entered in his book. In the ecclesias- 
tical courts, when act of court is in writing {e.g., a definitive sentence), it is drawn 
up by the proctor of the prevailing party, and presented to the judge for his approval 
and signature, and, having been signed, it is filed, not entered in a book. 

In the same collection of orders it is directed that, in the absence of the chan- 
cellor, one of the masters may {inter alia), assign terms for answering, replying, re- 
joining, producing witnesses, &c. 

^ This is obvious upon inspection ; but there is also authority to show that all 
suits in chancery were regarded as summary from the earliest times. In summary 
causes the judge was said by the canonists to proceed " simpliciter et de piano, ac 
sine strepitu et figura judicii." fConstitutions of Clement V., B. 5, tit. 11, c. 2). 
And in a report made to the chancellor in the time of Elizabeth, by two masters in 
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50l In the ecclesiastical oonrts, there is no distinction between 
matter of record, and matter not of record ; nor is there any use made 
of parchment. At common law, all the more important proceedings 
in an action (e,g.<f writs, pleadings, verdict, and judgment) are 
engrossed upon parchment rolls,. and constitute matters of record. 
In this respect, chancery followed the common law ; and there were 
special reasons for its doing so. For, in the first place, all writs 
issuing under the great seal were required to be upon parchment, and 
it was by means of such writs, as we have seen, that the chancellor 
exercised his whole jurisdiction. Again, chancery has a common-law 
side as well as an equity side, and the former is much more ancient 
than the latter ; and, as a conmion-law court, it had a staff of clerks, 
known as the Six Clerks, who occupied an office together, and had 
charge of all its records. Therefore, when the equity jurisdiction 
^rose, it was natural that the proceedings should be made matter of 
record ; it may even have been deemed necessary to their validity. 

51. In the ecclesiastical courts, all clerical duties were performed by 
or under the direction of one officer, who was known as the registrar 
of the court, and in his office all books and papers relating to the busi- 
ness of the court were kept. This office was adopted by the Court of 
Chancery, and the registrar has always been properly the clerk of that 
court. But the office of registrar having properly nothing to do with 
records, and the Six Clerks being already in charge of all the records 
of the court, and all writs being issued by them, the result was that 
the clerical duties of the court were divided between the registrar 
and the Six Clerks; the latter having charge of every thing that 
went upon parchment, the former of every thing else. It thus hap- 
pened that the pleadings were filed in the Six Clerks' office. As to 
decrees, they were first drawn up and entered by the registrar in his 
book, but they were not complete for all purposes until they were 
enrolled in the Six Clerks' office. 

52. On the common-law side of the court the Six Clerks not only 
filled the office of clerk of the court, but they were also the attorneys 
in all actions and proceedings prosecuted in that court, i,e^ each party 
to every action or proceeding was obliged to employ one of the Six 
Clerks as his attorney ; and, as the equity jurisdiction arose, they 
claimed and established the sole right to be attorneys also in all 
equity suits. Each Six Clerk, however, had ten subordinate clerks 
under hifli, by whom the business of the office was chiefly transacted ; 
and in course of time these subordinate clerks, under the name of 

chancery, who were also doctors of civil law, it is said : " The judge [in chan- 
cery], may and ought to proceed summarily, * de piano sine figura judiciL' " Acta 
Cancellariae (edited by Cecil Monro), 613. 
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clerks in court, became the attorneys of the court, instead of the Six 
Clerks.^ But as they confined themselves to their office, and only 
superintended the formal proceedings in suits, another class of practi- 
tioners grew up, under the name of solicitors, who came to be the 
persons directly employed by clients in all suits in equity^ the clerks 
in court being employed by the solicitors. Thus, until within a recent 
date, there were three classes of practitioners in equity ; viz., solicitors, 
clerks in court, and barristers or counsel. There was nothing corre- 
sponding to this in the ecclesiastical courts, where the practitioners 
were divided into proctors (procufators) and advocates, correspond- 
ing to attorneys and barristers at common law. Proctors and advo- 
cates (who practised indiscriminately in the ecclesiastical, admiralty, 
and prize courts) were wholly separated (as much so professionally as 
if they had been in another country), from the practitioners in the com- 
mon-law courts, and in the Court of Chancery. There never was any 
such separation between the practitioners in the Court of Chancery, 
and in the common-law courts. The clerks in court, of course, con- 
fined themselves wholly to the Court of Chancery ; but every solicitor, 
as a rule, was also an attorney at common law ; and, until about the 
beginning of the present century, there was only a partial separation 
between the barristers practising in chancery, and those practising in 
the common-law courts. For these reasons, there has been a constant 
tendency to assimilate the procedure of common-law and equity, as 
well as to separate the latter from the system from which it took its 
origin. 

1 See Ex parte The Six Clerks, 3 Ves. 689. 
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THE BILL. 



53. The pleadings in equity originally consisted of bill, answer, 
replication, rejoinder, &c., the names being the same as at common 
law after the answer. Demurrers and pleas were derived from the 
common law ; and, although a few instances of their use appear at an 
early day, they cannot be regarded as a part of the original system. 
They have become specially prominent, and have received their chief 
development, within the last century ; especially is this the case in 
regard to pleas. At an early day, replications and all pleadings sub- 
-sequent to the answer (except indeed a mere formal replication, which 
is always of the same tenor) went wholly out of use. In modem 

times, therefore, the regular pleadings have consisted of bill, answer, 

• 

and formal replication. The pleadings subsequent to the answer have 
been preserved, however, under another form, having been incorporated 
into the bill and answer respectively. Thus, the bill contains within 
itself the entire series of pleadings on the part of the plain tifl^ as the 
answer does on the ]f)art of the defendant. For the purpose of describ- 
ing the nature and functions of the bill and answer, however, it will 
be convenient to consider them in their original and simple state. 

54. The first step in every suit in equity is filing a bill in the Six 
Clerks' office.^ In one aspect, the bill is simply a petition to the 
chancellor, as the king's representative, invoking the aid of the pre- 
rogative jurisdiction. On its face, indeed, the bill is first and chiefly 

I The reader is requested to bear in mind that it is the object of these sheets to 
aid the student in acquiring a knowledge of the equity system as such ; and with 
that view the writer confines himself to the system as it existed in England from 
the earliest times to the end of Lord Eldon's chancellorship. Any attempt to 
notice the modifications of this system which have been made from time to time 
in the different States and jurisdictions of this country, or in England since the 
date last named, would interfere with the main design, without any compensating 
advantage. 

6 
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a petition for a writ of subpoena ; for in early times this writ did not 
issue as of course, nor without the chancellor's direction. He, there- 
fore, examined the bill, and directed a subpoena to issue or not, accord- 
ing as he thought the bill did or did not state a case entitling the 
plaintiff to equitable relief.' But this practice long since ceased, 
a counsel's signature to the bill being accepted as a sufficient waiTant 
for a subpoena ; which was accordingly issued as of course by the Six 
Clerks immediately upon the filing of the bill. In effect, therefore, 
the bill is simply the first pleading on the part of the plaintiff, and 
corresponds to the libel in the civil law. 

65. In early times, the bill stated the* facts of the plaintiff's case, 
and prayed for relief, in a very inartificial form; but it afterwards 
assumed a very artificial, not to say fantastic, form, commonly con- 
sisting of nine parts. All its substance, hoivever, was contained in 
four of these parts, namely, the stating part, the charging part, the in- 
terrogating part, and the prayer for relief; and even of these four, the 
second and third might be dispensed with at the option of the drafts- 
man ; for all that was ever essential to a bill was a proper statement 
of the facts which the plaintiff intended to prove, a specification of 
the relief which he claimed, and an indication of the legal grounds 
of such relief. 

56. In regard to the first of these elements, namely, the statement 
of facts, the proper manner of making it depends largely upon the mode 
of proof. This, as has been seen, is the same as in the civil law, i.e., 
the defendant is first required to answer the allegations in the bill 
under oath, and this answer becomes evidence for the plaintiff though 
not for the defendant ; and whatever the plaintiff does not succeed 
in proving in this way, i.e,, by compelling the defendant to admit it, 
he must prove by the testimony of witnesses or by documents. The 
witnesses are examined in writing, and secretly, and none of the tes- 
timony is published until all the witnesses have been examined on 
both sides. The only information, therefore, that is given to the 
defendant, to enable him either to cross-examine the plaintiff's wit- 
nesses, or to meet the plaintiff's evidence by examining witnesses on 
his own behalf, is what is contained in the bill ; except that the de- 
fendant is also entitled to be informed of the names and addresses 
of the witnesses examined by the plaintiff. It seems clear, therefore, 
that the bill ought to set forth all the evidence in detail which is to 
be proved by witnesses, as is done in the articles of a libel ; and the 
defendant should be informed in some mode upon what parts of the 
bill each witness is to be examined, i,e,, to what parts of the evideijce 

1 1 Spence, 869. 
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set forth each witness is to testify. In regard to the examination of 
the defendant, it would seem that it might be either upon the allega- 
tions in the bill, or upon interrogatories, without any rferious violation 
of principle. Precisely the contrary of this, however, has taken 
place ; for the plaintiff can only require the defendant to answer cat- 
egorically what is stated, in the bill, so that he must make his bill 
specific in proportion as he wants a specific answer from the defend- 
ant, while he is not required to state specifically what any of his 
witnesses will swear to, but is permitted to state the f(icU which he 
intend^ to prove by witnesses, as distinguished from the evidence by 
which they are to be proved ; and, as this makes it impossible for him 
to examine his witnesses upon the allegations in the bill, he is per- 
mitted to examine them upon written interrogatories, and yet the 
defendant is not entitled to a copy of the interrogatories. It is not 
surprising, therefore, that the mode of taking testimony in equity fell 
into disrepute, and finally broke down. 

57. Such, however, being the practice, it became a general rule, in 
drawing bills, that you must state evidence for the purpose of obtaining 
discovery ; but for all other purposes you need only %%2Xq facts. And 
the common mode of complying with this rule is, first to state the facts 
of the case in the stating part of the bill, and then to state or " charge " 
evidence of those facts in the charging part. The defendant, how- 
ever, is required to answer the stating part as well as the cliarging 
part, and the only object of the latter is to compel him to answer 
more specifically. In other words, the defendant cannot refuse to 
answer an allegation because it is too general. 

58. Both branches of the foregoing rule, however, are subject to 
exceptions. Thus, upon a bill for an account, it is sufficient for the 
plaintiff to state facts showing his right to an account, and to allege 
generally that there is a balance due to him ; and then the defendant 
will be required to set forth the items of the account in his answer, 
the defendant being the accounting party, and the plaintiff not being 
supposed to know the true state of the account in detail. For the 
same reason, if the plaintiff suspects that the defendant has docu- 
ments which would aid him in proving his case, he may allege gener- 
ally that the defendant has books, papers, and documents in his 
possession or under his control by which the truth of the allega- 
tions in the bill, or some of them, will appear ; and the defendant 
must then either deny the allegation, or he must specify what docu- 
ments he has, and produce them for the plaintiff's inspection and use. 
There may be other exceptions of the same nature, but these are the 
most conspicuous. It will be observed that neither of these excep- 
tions extends to those facts which constitute the equity of the bill. 
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viz., those facts without which the bill would not lie ; and as to all 
such facts the rule is believed to be universal that the defendant 
need only answcfr categorically the allegations and charges of the bill. 
59. As to the other branch of the rule, namely, that, for all other 
purposes than discovery, the bill need only state facts as distinguished 
from evidence, it 'is subject to an exception when the plaintiff pro- 
poses to prove admissions made by the defendant, for in that case the 
bill must state the substance of the admissions, and, if verbal, to 
whom they were made and when;^ if they were made in writing, the 
nature of the writing should be shown, and its date given.^ Jndeed, 
it is doubtful if the bill ought not to specify all the documentary evi- 
dence which the plaintiff intends to use." In the ecclesiastical courts, 
as has been seen, all documentary evidence has to be annexed to the 
pleadings, so that the adverse party is not only furnished with a copy, 
but has the fullest opportunity to inspect the originals ; and this 
seems to be correct upon principle, for it is not the policy of the civil 
law to keep* the parties in ignorance of each other's evidence until it 
is read at the hearing, and it is only to prevent perjuiy and suborna- 
tion of perjury that the testimony of witnesses is kept secret until all 
the witnesses have been examined, — a reason which seems to have 
little, if any, application to documentary evidence. In equity, how- 
ever, the parties are never entitled to inspect each other's documents, 
nor to have copies of them, nor in any way to know their precise con- 
tents until they are read upon the hearing.* The civil-law practice 
could not, indeed, be copied literally in chancery, for the reason that 
the bill has to be engrossed upon parchment, and no paper writing 
can properly be annexed to it ; ^ but of course the same result could 
be accomplished in another way ; as, for example, by the method em- 

1 Austin 17. Chambers, 6 CI. & Fin. 1, 88 ; Earle v. Pickin, 1 Buss. & My. 547 ; Hall 
r. Maltby, 6 Price, 240, 252, 258. 

^ See authorities cited in the next note. 

' Whitley v. Martin, 8 Beav. 226. Such was formerly the established rule in 
Ireland, but it seems to haye been overruled in a series of decisions by Sir Anthony 
Hart. See 1 MoUoy, 360-367 ; 2 id. 394-398. See further. 1 Dan. Ch. Pr. (6th ed.) 
761. 

* Davers v. Davers, 2 P. Wms. 409, Cas. in Eq. PI. 874, n. (2) ; Hodson w. War- 
rington, .3 P. Wms. 84, Cas. in Eq. PI.. 375, n. (1) ; Wiley v. Pistor, 7 Ves. 411; 
Wigram, §§ 347, 396. 

^ See 1 Smith's Ch. Pr. (7th ed.) 474, n. (5). Original documents are not 
annexed in chancery, either to pleadings or to depositions, and consequently they 
are never filed. If they are produced before witnesses who testify in regard to 
them, they become exhibits, and are marked as such by the examiner ; but they 
remain in the custody of the party to whom they belong. See cases supra, n. (4). 
Indeed, if they should be filed, there seems to be no provision (as there is in the 
ecclesiastical courts) by which the owner could obtain them again. 
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ployed when the plaintiiT wishes the defendant to inspect a document 
for the purpose of answering charges in reference to it, in which case 
the practice is for the plaintiff to put the document in the hands of 
his clerk in court, and to call upon the defendant hy the bill to in- 
spect it there.^ 

60. When a bill charges a defendant with having had notice, or 
with having committed a fraud, or with insanity, or drunken- 
ness, or lewdness, or misconduct in office, if the plaintiff intends 
to prove specific acts of notice, or of fraud, insanity, diamkenness, lewd- 
ness, oj* misconduct in office, it seems that such acts should be spe- 
cifically charged in the bill; but this \iey( is not fully supported 
by authority.^ It may also be stated generally, that, whenever the 
plaintiff has evidence which is likely to tafce the defendant by sur- 
prise, it is the safer course to indicate its nature in the bill, rather 
than to run the risk of having it objected to at the hearing.* 

It must not be inferred, however, that all evidence which is a sur- 
prise to the defendant will necessarily be rejected by the court, even 
in case of alleged admissions ; for it is a common practice to receive 
the evidence, but t6 give the defendant an opportunity to meet it by 
directing a reference to a master, or an issue.* 

61. The specification of the relief claimed by the plaintiff is inserted 
in the prayer for relief. Every bill for relief must have such a prayer, 
either general or special. A prayer for general relief, however, is only 
a form, as it binds the plaintiff to nothing, and gives no information, 
it being merely to the effect that the plaintiff may have such relief as 
he shall be entitled to. It is frequently said that a special prayer is 
never actually necessary, but that is a mistake. As the defendant is 
entitled to know what facts the plaintiff intends to prove, in order 
that he may not be taken by surprise, so he is entitled to know, for 
the same reason, what use the plaintiff intends to make of his facts. 
Whenever, therefore, the plaintiff seeks any relief which does not 

* Shepherd v, Morris, 1 Beav. 175, Cas. in Eq. PL 645 ; Taylor v. Heming, 
4 Beav. 235, Cas. in Eq. PI. 548. 

2 The view stated in the text is supported by Weston v. Empire Assurance Cor- 
poration, L. R. 6 Eq. 23 ; but Clark v. Periam, 2 Atk. 337, is a strong authority to 
the contrary, and it seems to have been generally followed. See 1 Dan. Ch. Pr. 
(5th ed.) 750. For a very extended examination of the subject of §§ 59, 60, 
see 1 C. P. Coop. t. Cott. 480-568. 

The student should observe that the phrase " put in issue " is used differently in 
equity from what it is at law. At common law a matter is said to be put in issue 
when, being alleged by one party, it is traversed by the other, with a conclusion to 
the country ; but, in equity, a matter is said to be put in issue when it is suffi- 
ciently alleged in the bill or answer. 

^ See Shepherd v. Morris, 4 Beav. 252. 

4 Earle v, Pickin, 1 Buss. & My. 547 ; Austin v. Chambers, 6 CI. & Fin. 1, 88-39. 



38 SUMMARY OP EQUITY PLEADING. 

clearly and obviously result from the facts stated in the bill, be must 
pray for it specially. It is always advisable to combine a general 
prayer with a special one, for the former will cure any slight omis- 
sions or deficiencies in the latter ; but of course it will not enable the 
plaintiff to' obtain any relief of which the special prayer has not fairly 
apprised the defendant. Indeed, a general prayer alone is better than 
a special prayer combined with a general prayer, unless thtf special 
prayer is substantially correct. If the plaintiff is in doubt as to what 
is the proper relief he may and should frame his prayer in the alter- 
native.^ 

62. The reason for requiring the plaintiff to indicate the legal 
grounds for the relief prayed are the same as for requiring the relief 
itself to be specified, namely, that the defendant may know what use 
the plaintiff intends to make of the facts which he alleges, and thus 
know how to meet them. In most cases it will .sufliciently appear, 
from the statement of facts and from the prayer for relief, upon what 

, legal grounds the plaintiff founds his claim ; but, when it does not, the 
grounds should be specially stated. Thus, upon a bill for the specific 
performance of an agreement to purchase a leasehold estate, if the 
plaintiff means to insist that the defendant has waived his right to 
inquire into the landlord's title, it will not be sufficient for him to 
state the facts constituting the waiver, but he must show how he means 
to use such facts by alleging that the right has been waived thereby.^ 

63. The most frequent occasion for applying the foregoing rule, as 
well as the rule requiring the relief to be specified, is where the plain- 
tiff, not succeeding in making out the case stated in his bill, wishes to 
shift his ground at the hearing ; which he would frequently be able 
to do, were it not for the rules in question. Thus, where the bill sets 
up a case of actual fraud, and makes that the ground of the prayer 
for relief, the plaintiff is not entitled to a decree by establishing some 
one or more of the facts, quite independent of fraud, but which might 
of themselves create a case under a distinct head of equity from that 
which would be applicable to the case of fraud originally stated.* 
Nor is he entitled, if he fails in establishing the fraud, to pick out, 
from the allegations in the bill, facts which might, if not put forward 
as proofs of fraud, have warranted the plaintiff in asking, and the 
court in giving, relief on some other ground.* So where a bill was 
filed against a woman to compel her to elect between the provision 
made for her by a will, and that to which she was entitled under a 

1 Bennet t;. Vad6, 2 Atk. 324, 325 ; Rawlings v. Lambert, 1 J. & Hem. 468, 466. 
-' Clive V. Beaumont, 1 DeG. & Sm. 397, 406 ; Gaston v. Frankum, 2 id. 661, 668. 
3 Price V. Berrington, 8 Macn. & Gord. 486, 498-499; 1 Dan. Ch. Pr. (5th ed.) 
279. « Hickson v. Lombard, L. B. 1 H. L. 824. 
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settlement, and the case made by the bill was solely calculated to call 
upon her to elect, the plaintiff was not entitled, under a prayer for 
general relief, to a declaration that she had elected, so as to conclude 
her, it being inconsistent both with the case made by the bill, and 
with the specific prayer that she should make her election.^ So where 
a bill w^s filed by a mortgagee under a trust for sale, praying for an 
execution of the trust (which was not the proper relief), the plaintiff 
was not permitted, under a general prayer, to take a decree of fore- 
closure, although that was the relief which properly belonged to his 
case.^ So where a vendor filed a bill for specific performance, but, 
failing to make out a good title, was unable to obtain a decree for 
that purpose, the court refused, under a prayer for general relief, to 
direct an inquiry as to the management of the property while in the 
defendant's possession, with a view to giving the plaintiff compensa- 
tion for any injury that he had sustained, although the bill contained 
charges of mismanagement ; for those charges were introduced, not 
with a view to demanding compensation for the loss sustained, but 
in order to show an acceptance of title by the defendant, and a waiver 
of all objections thereto, and thereby to establish the plaintiff's right 
to a specific performance; and the court held that it would be unjust 
to allow the plaintiff to abandon the case made by his bill, and to 
come at the hearing for a new remedy upon a record framed with an 
aspect altogether different.* 

64. The interrogating part of the bill contains interrogatories for 
the defendant to answer. These are inserted by draftsmen merely 
with a view to obtaining a more full and explicit answer from the 
defendant. They do not, in fact, affect the rights of either party 
materially, for without them the defendant must answer alk the alle- 
gations and charges in the bill, and with them he is bound to do no 
more, i.e., he is only bound to answer interrogatories so far as they 
are based upon allegations or charges. The explanation of this is 
that interrogatories constituted no part of the libel in the civil law, 
and originally constituted no part of the bill in equity ; and not hav- 
ing come into use by any legal authority, they are merely an optional 
addition to the bill, and not a substitute for any legal requirement.* 

65. It frequently happens that the plaintiff's counsel, when he 

1 Soden v, Soden, cited 13 Ves. 119 ; 1 Dan. Ch. Pr. (5th ed.) 812. 

2 Palk V. Lord Clinton, 12 Ve«. 48, 67 ; 1 Dan. Ch. Pr. (6th ed.) 812. 
* Steyens r. Gnppy, 3 Russ. 171, 185. 

^ The practice of inserting interrogatories in bills seems to have arisen in the 
latter half of the seventeenth oentnrj, for no trace of them has been discovered in 
West's Symboleography ; and jet the practice was fully established before the year 
1700, as appears bj a precedent of a bill drawn in or about 1696. See Practice of 
High Court of Chancery (1706), 87-94. 
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draws the bill, is verv much in the dark as to what the defendant will 
swear to ; and to meet this difficulty, the right is given to the plain- 
tiff to amend his bill, as of course, after the defendant has answered, 
and the defendant is then required to answer the amendments by way 
of supplement to his original answer.^ This process may be repeated 
by the plaintiff as often as he finds occasion ; ^ and, as he is not re- 
quired to swear to his bill, he is thus enabled to probe the defendant's 
conscience thoroughly. 

66. The rule of the civil law, qui ponit fatetur^ prevails also in 
equity ; and, therefore, a bill may always be read in evidence by the 
defendant.' 

^ The only conditions of amending are that the plaintiff obtain an order for the 
purpose (which is of course and without notice), and pay the defendant 20«. costs ; 
but, in order to compel the defendant to answer the amendments, a new subpcena 
must be served upon him. Pennington v. Muncaster, 1 Newl. Ch. Pr. (2d ed.) 197. 

2 Freke v Culpepper, 1 Dick. 284 ; Masserene v. Lyndon, 2 Bro. C. C. 291. 

' Ives ». Medcalfe, 1 Atk. 63, 66 ; Hales v. Pomfret, Daniell, 141 ; Ryan v, Ander- 
son, 8 Madd. 174; 1 Dan. Ch. Pr. (5th ed.) 739, 740. At conmion law it appears to 
be settled that a bill cannot be read as evidence against the party filing it of the facts 
therein stated ; but the reason of this seems to be that courts of law supposed there 
was no difference in this respect between a bill in equity and a declaration at com- 
mon law. Boileau v. Rutlin, 2 Ezch. 665. 
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67. The bill having been filed, and the defendant having appeared 
thereto, unless the latter demurs or pleads (which he is assumed for 
the present not to do), the next step is for him to answer the bill ; 
for we have seen that there is no litis contestatio in chancery, and the 
proof of the bill is suspended until the pleadings are completed. 

68. In the civil law, as has been seen, the defendant's answers 
under oath to the positions of the libel (called personal answers), and 
his defensive allegation, are entirely separate and distinct from each 
otherj but in chancery these two things, so different in their nature, 
are indiscriminately blended in the answer. There is no reason to 
suppose that this flagrant departure from principle was intentional,^ 
for it was not until recently that attention was called to the unnat- 
ural union ; ^ and the answer has generally been treated as if it was 
homogeneous, and every part of it subject to the same rules. At one 
time, indeed, it has been assumed to contain the defendant's exami- 
nation under oath ; at another, to contain his defence ; but the fact 
has seldom been intelligently recognized that it contained both of 
these; and the failure to do this, and to apply to it different and 
appropriate rules, according as it was presented to the court in the one 
aspect or the other, has caused infinite confusion in equity pleading. 
In order to avoid this source of confusion and error, the answer will 
here be resolved into its elements, and the defendant will be assumed 
first to answer the bill under oath by way of discovery, and tfien to 
set up his defence or defences. The order here indicated is not unim- 
portant; for the former element in an answer is not only separate and 
distinct from the latter, but it is also wholly independent of it. This, 
it will be seen, must be so in the ecclesiastical courts, for the defen- 

^ The defensive allegation is frequently confounded with the personal answers 
in inferior ecclesiastical courts. See 3 Burn, Eccl. Law (Phillimore's ed.)» 190, 
note (c). 

2 Wigram (Discovery, 2d ed., §§ 17, 18), and Hare (Discovery, 228), appear to 
have heen the first to notice it, which they did simultaneously ; but it is chiefly 
through the influence of the former that the twofold character of an answer has come 
to be generally understood. 

6 
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sive allegation is not usually brought in until long after all questions 
as to the personal answers have been settled. It is also clearly so upon 
principle, for the object of the personal answers is to aid the plaintiff 
in proving his libel ; and as the only defences set up are affinnative, 
and as these do not admit the truth of any thing contained in the 
libel, the latter always requires the same proof, whatever may be the 
defence to it, and whether there be any defence or not. The same 
principle applies to an answer in chancery, though it has been greatly 
obscured, not only by the cause already adverted to, but by the ten- 
dency to apply to an answer the rules of common-law pleading. 

69. Bearing this in mind, the rule for determining what discovery 
a defendant must give in his answer becomes simple and uniform. 
He must answer categorically every material allegation and charge in 
the bill, unless he has some objection which would be good in the 
mouth of a witness. If a bill contains allegations or charges which 
are immaterial or irrelevant to the plaintiff's case as stated in the 
bill, the plaintiff will not be entitled to prove them at the hearing, 
and therefore the defendant may refuse to answer them.^ So if the 
bill contains any matter an affirmative answer to which would 
subject the defendant to a criminal prosecution, or to a penalty or 
forfeiture, or would involve the disclosure of privileged communica- 
tions, the defendant may refuse to answer all such matter, having the 
same privileges in those respects as a witness ; ^ but in such cases, if 
the defendant's refusal is not justified by what appears upon the face 
of the bill, he must state in his answer facts sufficient to justify it, and 
as to such facts the answer will be conclusive ; for the sufficiency of 
an answer in point of discovery is always determined by what appears 
upon the face of the bill and answer. 

70. The chief difficulty in appljdng the foregoing rule has arisen 
in a single class of cases, namely, bills for an account ; for it has been a 
great question whether the defendant may not refuse to give an account 
in his answer to such a bill, in case he denies its equity, that is, the 
facts constituting the plaintiff's right to an account, or sets up an 
affirmative defence. The argument in favor of the affirmative of this 
question formerly was, that it was at least uncertain whether the 
plaintiff would establish his right to an account ; that if he did, an 
interlocutory decree would be made at the hearing, referring the case 
to a master to take and state the account, and that by and under 
such decree the defendant could be required to render an account 
before the master; that the rendering of an account frequently im- 

1 Agar V. Regent's Canal Co., Cooper, 212, Cas. in Eq. PI. 809 ; Wigram, Disc, 
§ 224, et seq. 

- Wigram, §§ 130-188. 
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posed a heavy burden upon a defendant, and that, if it must always 
be done by answer, it might be required of defendants without any 
pretence of right on the part of plaintiffs; e.^., where a plaintiff 
falsely pretended to be a partner in some extensive concern.^ The 
answer to these arguments was, that, if the plaintiff established his 
right to an account at the hearing, he had as much occasion for an 
account in the answer, as if the defendant had admitted his right to 
an account ; and as to the hardship upon defendants, that they could 
protect themselves from rendering an account to a plaintiff who had 
•no right to one by setting up their defence in a plea, that being one 
of the purposes for which pleas were established.'* 

71. These latter arguments having generally prevailed, the advo- 
cates of the former view somewhat changed their ground, and con- 
tended that a defendant need only give such discovery by his answer 
as the plaintiff vnay have occasion to use at the hearing, and that, 
according to the established practice of the court, an account is never 
taken at the hearing, but under an interlocutory decree in the mas- 
ter's office ; ' and, consequently, that a defendant may decline to give 
an account in his answer, upon the ground that it is immaterial in 
that stage of the cause.* Against this argument it may be said, first, 

1 Jacobs V. Goodman, 8 Bro. C. C. 486, note, 2 Cox, 282, Cas. in Eq. PL 221 ; 
Donegal v. Stewart, 8 Yes. 446, Cas. in £q. PL 236 ; Randal v. Head, Hardres, 188, 
Cas. in Eq. PL 238. 

2 Dolder v. Huntingfield, 11 Ves. 283, Cas. in Eq. PL 241 ; Faulder v, Stuart, 11 
Ves. 296, Cas. in Eq. PL 249; Shaw v, Ching, 11 Ves. 303, Cas. in Eq. PL 254; 
Rowe V. Teed, 15 Ves. 372, Cas. in Eq. Pi. 267 ; Somerville v, Mackay, 16 Ves. 882, 
Cas. in Eq. PL 262 ; Swinborne y. Nelson, 16 Beav. 416, Cas. in Eq. PL 282 ; Great 
Luxembourg Railway Co. v. Magnay, 23 Beav. 646, Cas. in Eq. PL 291 ; Leonard 
V. Leonard, 1 Ball & Beatty, 323, Cas. in Eq. PL 814 ; Clegg v. Edmonson, 22 Bear. 
126, Cas. in Eq. PL 321 ; Reade v. Woodrooffe, 24 Beav. 421, Cas. in Eq. PL 331. 

* It was accordingly held in Law v. Hunter, 1 Russ. 100, and in Walker v. Wood- 
ward, id. 107, that evidence relating to the items of an account was inadmissible 

, at the hearing. But in Tomlin v, Tomlin, 1 Hare, 286, Wigram, V. C, in com- 
menting upon Law v. Hunter, said (p. 246) : " In cases of account, I think each 
party has a right to bring before the court, as fully as his interests may require, the 
whole subject upon which the decree for an account is to be founded. The circum- 
stance that the court in practice acts by the master in taking the account cannot 
alter the case ; and the mere fact that the evidence might be lost is a strong reason 
for admitting it. The cases of Hornby v. Hunter [1 Russ. 89], and Walker u. 
Woodward, fall under the same observations. I should scarcely presume to express 
myself so strongly as I have done, had I not satisfied myself that my opinion upon 
this question accords with that of others." 

* This view has been put forward chiefly by Vice-Chancellor Wood (Lord Hath- 
erley), in the following cases : De La Rue v. Dickinson, 3 K. & J. 388, Cas. in Eq. 
PL 296 ; Lett ». Parry, 1 Hem. & M. 617, Cas. in Eq. PL 300 ; Swabey v. Sutton, 1 
Hem. & M. 614, Cas. in Eq. PL 302; Mansell r. Feeney, 2 John. & Hem. 320, Cas. 
in Eq. PL 340. But see Dixon v. Eraser, L. R. 2 Eq. 497, Cas. in Eq. PL 360, and 
Thompson v. Dunn, L. R. 5 Ch. 673, Cas. in Eq. PL 700, decided by the same judge. 
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that it proves too much ; for the consequence of yielding to it would 
be that a defendant could not be required to give an account by 
answer in any case, though he expressly admitted the whole equity 
of the bill ; yet such has never been supposed or claimed to be the law.*. 
Secondly, that it is never possible to say, when an answer is put in, 
that the plaintiff may not have occasion to use it at the hearing ; for, 
if it shows a balance in the plaintiff's faVor, he is entitled to elect 
whether he will take a decree for such balance, or an interlocutory 
decree for an accounting before a master.^ Thirdly, that a plaintiff is 
entitled to an answer not merely for the -purposes of the hearing,' , 
but for all the legitimate purposes of the suit, one of which purposes 
may be the making of any of the numerous motions which a plaintiff 
may have occasion to make in a cause before the hearing, and on 
which the answer may furnish most important evidence. How, then, 
can a court say, in any given case, that a plaintiff will have no just 
occasion for an account until after the hearing, assuming that he will 
have none at the hearing ? Fourthly, that a plaintiff is entitled to 
have ^a^ answer all the discovery which the bill shows he may have 
occasion to use in any stage of the suit ; and, if he is deprived of this 
right, he may lose the discovery entirely by the death of the defend- 
ant, or he may incur great expense in prosecuting a suit which turns 
out in the end (and which the defendant knew from the beginning) 
to be unfounded. 

72. Upon the whole, it may be taken to be the established rule 
that an answer to a bill for an account must give such an account as 
the plaintiff appears upon the face of the bill to be entitled to ; a rule 
which is commonly expressed by saying that a defendant who sub- 
mits to answer must answer fully.' 

73. But, assuming the other view to be correct, a defendant who 
seeks to avail himself of it must make sure that what the plaintiff 
seeks, and he refuses to give, is an account in the true sense of the 
term ; for there are some bills which are frequently termed bills for an 
account, and which nevertheless, it is admitted on all hands, must be 
answered throughout. Thus, when a bill is filed by a creditor or pecu- 
niary legatee against an executor or administrator for an administration 
of the estate of the testator or intestate, and payment of the plaintiff's 

^ Such a claim was, indeed, put forward in Elmer v. Creasy, L. B. 9 Ch. 69, Cas. 
in Eq. PI. 704, but it met with no favor. 

2 Rowe V, Teed; 16 Ves. 372, 375, 378, Cas. in Eq. PL 257, 259, 261 ; Great Lux- 
embourg Railway Co. v. Magnay, 23 Beav. 646, 662, Cas. in Eq. PI. 291, 296 ; Rob- 
son V. Flight, 33 Beav. 268, 271, Cas. in Eq. PI. 346, 346 ; Dixon v. Eraser, L. R. 2 
Eq. 497, 500, Cas. in Eq. PL 350, 352 ; Elmer v. Creasy, L. R. 9 Ct. 69, 72, Cas. in 
Eq. PL 704. 

8 Elmer ». Creasy, L. R. 9 Ch. 69, Cas. in Eq. PL 704. 
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claim, the defendant is required to give' in his answer what is called 
an account of the estate, though he may wholly deny the plaintiff's 
claim.^ But this is not an account in the true sense, for neither the 
existence nor the amount of the plaintiff's claim depends upon it in 
any degree ; its object is to enable the plaintiff to ascertain in limine 
whether there are sufficient assets to satisfy his claim in the event of 
its being established ; and hence if the defendant will admit a suffi- 
ciency of assets, that is all that can be required of him. Such being 
the object of the account, to deny the plaintiff's right to it by answer 
would be to deny his right to it at all ; for, if he does not get it by 
answer, he cannot get it till after the hearing, and then the occasion 
for it will have passed. So when a bill is filed against a trustee, by 
a person who has only a contingent or ftiture interest in the trust 
fund, for the purpose of having the fund secured, or administered 
under the direction of the court, and the defendant is called upon to 
give an account of all moneys which have come into his hands sub- 
ject to the trust, such account must clearly be given in the answer, as 
it is wanted for the purpose of obtaining a decree at the hearing ; and 
such a suit does not naturally involve any accounting before a master.^ 
So, upon a proper bill for an account, the account itself may furnish 
material evidence as to the plaintiff's right to an account ; and, if so, 
of course the defendant must to that extent render an account in his 
answer, so that the plaintiff may be able to use it at the hearing. 

74. It should be observed that a plaintiff is entitled only to such 
answers from a defendant as, if in the plaintiff's favor, will ftimish 
evidence material to the plaintiff's case. In other words, a defend- 
ant cannot be required to answer as to matters not in themselves 
material to the plaintiff's case, merely because the answers may aid 
the plaintiff in proving something that is material. Thus, if a bill 
be filed to restrain the defendant from infringing the plaintiff's 
trade-mark by selling sewing-machines falsely represented to be of 
plaintiff's manufacture, and for an account of the profits of past in- 
fringements, the defendant cannot be required to give an account of 
all the machines that he has sold, although that might aid the plaintiff 
in proving how many had been sold as of his manufacture. And if the 
defendant wholly denies the alleged infiingement as to any machines, 
no account can be required of him, unless the bill identifies certain 
machines as sold by the defendant, and alleges that they were sold 

1 Thompson r. Dunn, L. B. 5 Ch. 578, Cas. in Eq. PL 700 ; Brookes v. Boucher, 
8 Jur. N. 8. 689, 31 L. J. Ch. 821 ; De La Rue v. Dickinson, 8 Kay & J. 388, 391, 
Caa. in Eq. Pi. 290, 298. Phelips v. Caney, 4 Ves. 107, Cas. in Eq. PI. 237, is the 
only reported case to the contrary. 

3 Swabey v, Sutton, 1 Hem. & M. 514, Cas. in Eq. PI. 802. 
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as plaintiflPs machines ; in which case, if the defendant admits the 
sale, he mast render an account, though he deny that the machine^ 
were sold as plaintiff's. For in this latter case the bill is for an ac- 
count of the identified machines, while in the former case it is only 
for an account of the machines which the defendant has sold as plain- 
tirs.! 

75. When a defendant is required to give an account in his an- 
swer, it has been seen that the allegations and charges in the bill are 
not necessaiily any guide as to the form and nature of the account 
to be given. Upon those points the defendant must inform himself 
at his peril. It may be said, generally, that the requirements are 
very strict and even severe ; for the defendant must not only give 
the plaintiff such information as he has, relating to the items of the 
account to be taken, but he must obtain for him all the information 
which he has any peculiar means of acquiring, though it may impose 
upon him great labor and expense. Indeed, the strict rule would 
seem to require the defendant to do this even when the same facili- 
ties are open to the plaintiff as to the defendant ; but the courts have 
properly shown great unwillingness to apply the rule to that extent.* 

76. When the bill contains a charge of documents, if the defend- 
ant can deny the charge absolutely, of course that will be a perfect 
answer. But if he is obliged to admit that he has documents which 
9'elate to the allegations or charges in the bill or some • of them, he 
cannot avoid producing them by swearing that they contain no evi- 
dence in favor of the plainti^ or by denying that the truth of any 
thing alleged or charged in the bill will appear by said documents ; 
for that is matter of opinion, upon which the defendant cannot judge 
for the plaintiff. In such a case, therefore, the defendant must make 
it appear very specifically, by describing the documents and their 
contents, that the plaintiff is not entitled to them.* If the defendant 
cannot deny the charge, he must describe the documents which he 

1 For the reasons stated in the text, it seems that De La Rue v. Dickinson, 
8 Kay & Johns. 388, Cas. in Eq. PL 296, was decided correctly, while Howe v. 
M'Keman, 80 Beay. 647, Cas. in Eq. PI. 843, was, for the same reasons, decided 
incorrectly. 

2 See White v. Williams, 8 Ves. 193, Cas. in Eq. PI. 312; White v. Barker, 
5 DeG. & Sm. 746, Cas. in Eq. PI. 816 ; Drake v. Symes, Johnson, 647, Cas in Eq. 
PI. 334; Lockett v. Lockett, L. R. 4 Ch. 336, Cas. in Eq. PI. 355; Wigram, Disc, 
§283. 

3 Tyler v, Drayton, 2 Sim. & St. 309, Cas. in Eq. PI. 435 ; Storey v. Lennox, 
1 My. & Cr. 625, Cas. in Eq. PI. 525 ; Smith v. Beaufort, 1 Hare, 607, 1 Phillips, 209, 
Cas. in Eq. PI. 571 ; Wigram, Disc. §§ 299, 301. In Mansell v. Feeney, 2 Johns. & 
Hem. 320, Cas. in Eq. PI. 340, it seems that the defendant sufficiently showed that 
he was not bound to produce the documents, notwithstanding the admission of 
relevancy. 
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admits to come within its terms in such a manner as to identify them 
clearly (which is commonly done by making a list or schedule of 
them)/ and he must expressly admit that they are in his possession 
or under his control, so that he will be able to produce them if he 
shall be required to do so.^ The production itself comes after the 
answer, and the mode of compelling it will be considered hereafter. 

77. If the charge of documents in the bill, instead of being gen- 
eral, specifies certain documents, the defendant will be required to 
answer in the manner stated in the last paragraph in respect to the 
documents so specified, although he denies every thing that is charged 
in reference to them. So, if the bill charges how a certain document 
will aid the plaintiff in proving his case, the defendant must be able 
to make his denial as specific as the charge in order to avoid produc- 
tion. It is for the plaintiff's interest, therefore, to make his charge 
of documents as specific as possible in both the foregoing particulars. 
If the bill contains no charge of documents, the defendant is not 
bound to say whether he has any or not, and no production can be 
obtained. 

78. The defendant is supposed to give discovery in his answer for 
the benefit of the plaintiff, and because he is compelled to do it. It 
sometimes happens, however, that it is for the interest of the defend- 
ant to give discovery, and of the plaintiff to prevent his giving it. 
This is in consequence of a rule of evidence in equity borrowed from 
the civil law. By the latter system, two witnesses at least are required 
for the proof of any fact ; ' and though the court of chancery was 
always bound by the common-law rales of evidence, yet it could refiise 
to give discovery except on such conditions as it saw fit to impose ; 
and one of these conditions was, that all allegations in a bill which 
the defendant, being put upon his oath, absolutely denied, should be 
proved by more than the oath of a single witness.* Whenever, there- 
fore, the plaintiff is able to prove his bill or any part of it by the 
testimony of one witness, and by that alone, it is very hazardous to 
his interests to have the defendant answer the bill under oath. Yet 
the defendant may insist upon doing this, and the plaintiff has no 
means of preventing it. The defendant has a right to answer the bill, 
as that is the regular mode of making his defence, and there is no 
way of limiting his answer to the setting up of his defence. The court 

1 Atkyns v. Wright, 14 Ves. 211, Cas. in Eq. PI. 392 ; Wigram, § 294. 

» Erekine t;. Bize, 2 Cox, 226, Cas. in Eq. PL 389 ; Darwin v, Clarke, 8 Ves. 158, 
Cas. in Eq. PI. 389 ; Heeman v. Midland, 4 Madd. 391, Cas. in Eq. PI. 390 ; Barnett 
V. Noble, IJ. & W. 227, Cas. in Eq( PL 390 ; Scott v. Wheeler, 12 Beav. 366. 

» Best, Evidence, § 597 ; 3 Bum, EccL Law, 304. 

4 2 Dan, Ch. Pr. (Ist ed.) 404. 
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also holds that the answer must, as matter of law, be under oath. It 
will, indeed, upon the application of the plaintiff, or upon the applica- 
tion of the defendant, l^ith the plaintiff's consent, make an order that* 
the defendant be at liberty to put in his answer without oath, but it 
never makes an order requiring him to do so ; and without an order 
an answer not under oath cannot be received.^ 

79. The defendant having completed his answer as to giving dis- 
covery, it remains for him to set up his defence, or his defences, if he 
has more than one ; for he is not confined to a single defence, but may 
set up as many and as many kinds as he is able to swear to. A defence 
by answer, however, always means an affirmative defence. A defence 
by way of denial is only necessary to avoid a constructive admission, 
and there is no such admission in an answer.^ It is in that respect 
like any pleading on the part of the defendant in the ecclesiastical 
courts. 

In regard to the proper manner of stating the affirmative defence, 
it is to be observed that the plaintiff is not required to give discoveiy 
as to the defence set up in the answer, unless the defendant files a 
bill for that purpose, and then it is the allegations in the bill which 
have to be answered. The defences, therefore, are required to be set 
forth only with the same particularity in an answer, as would be 
required in a bill which sought no discovery from the defendant.® 

1 Codner v. Hersey, 18 Ves. 468. 2 Wigram, §§ 48, 166. 

' ** It is of great importance to the pleader, in preparing an answer, to bear in mind 
that, besides answering the plaintiff's case as made by the bill, he has to state to the 
court, upon the answer, all the circumstances of which the defendant intends to avail 
himself by way of defence ; for it is a rule, that a defendant is bound to apprise a 
plaintiff, by his answer, of the nature of the case he intends to set up (and that, too, 
in a clear unambiguous manner) ; and that a defendant cannot avail himself of 
any matter in defence which is not stated in his answer, even though it should 
appear in his evidence. Stanley v. Robinson, I R. & M. 627; sed vide Hodgson v, 
Thornton, 1 Eq. Ca. Ab. 228. 

" It is to be remarked^ that the right of the plaintiff to be informed, by the defend- 
ant's answer, of the nature of the defence to be set up, is not confined to the points 
as to which the defendant intends to produce evidence ; but the plaintiff has a rights 
even when the facts are uncontroverted, to have notice upon the record in a precise 
and unambiguous manner, of ^he nature of the conclusions intended to be drawn 
from them. Upon this ground, where the defendants, in a tithe suit, insisted by 
their answer that they could not be affected by a notice to determine a composi- 
tion, which had been stated in the bill, they were not permitted to rely, at the 
hearing, upon the insufficiency of the notice ; the Court of Exchequer being of 
opinion that the expression in the answer was too equivocal to be considered as a 
sufficiently clear intimation to the plaintiff that the defendants intended to rely on 
the insufficiency of the notice. Bennett v. Neale, Wightw. 324. 

'* It must not be inferred, however, from the above case that a defendant is bound 
to state, upon his answer, the conclusions in law which he intends to deduce from 
the facts he has set out ; that, as has been before stated, would be contrary to the 
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If the defendant has no affirmative defence, the answer need con- 
tain nothing but discovery, unless the defendant proposes to offer a 
line of evidence in disproof of the bill which may take the plaintiff 
by surprise ; in which case it will be prudent to indicate the nature 
of such evidence in the answer. This should be done also whenever 
it is at all doubtful whether the evidence establishes an affirmative 
defence or is in denial of the bill. 

80. As the rule, qui ponit fatetur^ applies to an answer as well as 
to a bill, it follows that every part of an answer may be read in evi- 
dence against the defendant. 

81. The answer is drawn by the defendant's counsel, under* instruc- 
tions from his solicitor. When completed, it is signed and sworn to 
by the defendant before a master in chancery, and filed in the Six 
Clerks' office with the bill. In early times, answers were drawn by 
the masters in chancery, i.e., the defendant was examined upon the 
bill by a master, acting as the chancellor's assistant ; and an answer 
is still in legal contemplation drawn by the master before whom it is 
sworn .^ In these respects an answer has always been treated as if it 
contained only the defendant's examination under oath, its character 
as a pleading being lost sight of. It is in consequence of this that a 
defendant always has to swear to his defence, while a plaintiff is not 
required to swear to his bill. Of course such a discrimination is 
unjust to defendants, and it frequently embarrasses them in obtaining 
discovery from plaintiffs. 

principles of good pleading ; indeed, the most correct method of pleading is, merely 
to state the facts intended to be proved, and to leave the inference of law to be 
drawn from them upon the argument of the case ; but what the case of Bennett v. 
Neale establishes is that, if you state upon your answer certain facts as evidence of 
a particular case, which you represent to be the consequence of those facts, and 
upon which you rest your defence, you shall not be permitted afterwards to make 
use of the same facts, for the purpose of establishing a different defence from that 
to which, by your answer, you have drawn the plaintiff's attention." 2 Dan. Ch. Pr. 
(Isted.) 239. 

^ For. Bom. 91. The theory stated in the text is most clearly seen when an answer 
is taken by commission in the country. Commissioners were originally appointed 
as substitutes for a master, and to relieve the defendant from coming to town ; and 
it clearly appears from the language of the commission, and from the form in^hich 
the commissioners certify its execution, that they were supposed to examine the 
defendant upon the bill, and take down his answers, just as a witness is examined 
upon a Ubel or allegation in the ecclesiastical courts. Barley v. Pearson, 3 Atk. 439. 
It was therefore necessary to annex a copy of the bill to the commission, until that 
practice was abolished by the statute of 4 Anne, c. 16, § 23. Barley v. Pearson, 
supra. For the same reason, a bill sworn to before commissioners never required 
the signature of counsel, the reason for such requirement in other cases being that 
the duties formerly performed by masters in drawing answers had devolved upon 
counsel. Barley v. Pearson, ftupra; Brown v. Bruce, 2 Mer. 1. 

7 
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82. The answer having been filed, the next step is for the plaintiff 
to decide whether it gives him all the discovery to which he is en- 
titled. If he thinks it does not, he must except to it, i.€., specify in 
writing the parts of the bill which are not sufficiently answered ; and 
thereupon the bill, answer, and exceptions are referred to a master 
to ascertain and report whether the answer is sufficient in the points 
excepted to or not: If he reports it insufficient, and his report (if 
excepted to) is confirmed by the eourt, the defendant must answer 
further, by way of addition or supplement to his original answer. K 
the second answer is insufficient, the plaintiff does not except again ; 
but the bill, the two answers, and the old exceptions, are referred to 
the master ; and this process may be repeated uHtil a sufficient an- 
swer is obtained. If a defendant puts in four insufficient answers, 
he is committed to prison, and is examined personally by the master 
upon written interrogatories prepared by the plaintiff's counsel, and 
settled by the master.^ This is called answering in vinculis, 

83. As to the defences in the answer, there is no way of raising 
immediately and directly the question whether they are good in law 
or not, there being no demurrer to an answer. • If they are not 
good, the proof of them will be of no avail, and the plaintiff will have 
the full benefit of his objections at the hearing. There is a proceed- 
ing, however, which is analogous to a demurrer at common law; for, 
when a plaintiff demurs to a plea in confession and avoidance, the 
case comes before the court with the declaration and plea both 
admitted, namely, the declaration by the plea, and the plea by the 
demurrer. Therefore, neither party has any need of evidence, and 
the court disposes of the case finally upon what appears on the face 
of the pleadings. It is impossible to apply this analogy precisely in 
equity, as the plaintiff must always prove his bill. I^ however, he 
thinks he can do this by the admissions (i.e., the discovery) contained 
in the answer, without further evidence, he may admit the truth of 
the defences set up in the answer, and thus have the case disposed of 
upon wjiat is contained in the biU and answer alone. If he wishes to 
take this course, however, he does not demur to the answer, but he 
sets the cause down fyr a hearing upon the bill and answer ; and, when 
it comes on, the first question is whether the answer contains suffi- 
cient admissions to found a decree upon ; if it does not, the bill must 
be dismissed ; if it does, the next question is whether the answer sets 
up a good defence ; if it does, then also the bill must be dismissed ; if 
it does not, a decree is made in the plaintiff's favor. This proceeds 
ing, however, is attended with one anomaly. Ordinarily, a plaintiff 

* 1 Farquharson v. Balfour, T. & Buss. 184. 
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is entitled to read such portions of the answer as make in his favor, 
without reading the remainder, provided he does not sever parts that 
in substance are connected together ; ^ but when a cause is heard on 
bill and answer, it is said that every thing in the answer is admitted 
to be true, and that the defendant is entitled to reaii it on his own 
behalf.^ It is not clear upon what ground this distinction rests ; and 
its^ soundness may be questioned. The defendant is entitled to have 
his defences admitted, because he is deprived of the opportunity of 
proving them, but no reason is perceived for making the defendant's 
statements in his answer evidence in his own favor.® 

84. Before leaving the subject of answers, it is proper to advert to 
the effect of the defendant's failure to answer. At common law, a 
defendant pleads or not, at his pleasure ; but, if he does not plead, he 
thereby constructively admits all the allegations in the declaration 
which he might have traversed by plea. In equity also, a defendant 
answers or not, at his pleasure, so far as regards setting up a defence ; 
but the only consequence of his not setting up any defence is, that he 
will not be able to prove any at the hearing ; he does not thereby 
admit the bill to be true, for, as there is no constructive admission by 
answer, there can be none by failing to answer. As to discovery, 
the defendant is compelled to give it by process of contempt. This 
process, however, may fail of accomplishing its purpose, either because 
the defendant cannot be found, or because, being found, he prefers to 
lie in prison rather than to answer. Whenever this happens, the only 
legitimate consequence would seem to be, that the plaintiff fails in 
getting the discovery which he seeks, and must prove his case without 
it as he best may. Yet, civil-law courts have assumed the power, not 
only of pronouncing a party contumacious who refuses to answer posi- 
tions, but of declaring him in poenam contumaciae^ to have confessed 
the positions to be true;* and in this they have been followed by 
the court of chancery. Accordingly, when the process of contempt 

1 MHler v. Gow, 1 Y. & C. C. C. 66, Cas. in Eq. PI. 667. See 1 Dan. Ch. Pr. 
(6th ed.) 741. ' 

2 Prac. Reg. 874. 

3 Perhaps the true explanation of the anomaly is, that the practice is founded 
upon the letter of Lord Bacon's 64th ordinance, viz., " if a hearing be prayed upon 
bill and answer, the answer must be admitted to be true in all points; and a decree 
ought not to be made but upon hearing the answer read in court." Sanders' Or- 
ders, 117. 

^ Oughton, Ordo Judiciorum, tit. 73. " Poena non respondentis est, ut positiones 
sive articuli in contumaciam pro confessatis habeantur." Gaill, Pract. Obs. Lib. L 
Obs. 80. '' Si reus jussus positionibus respondere, recusat, yel si contuniaciter 
recedit, habebuntur pro confessatis ; secus, si, priusquam sic jussus esset, contumax 
fuerat. Nam tunc procedetur contra eum tanquam contra contumacem.'' Sextus 
Decretalium, Lib. 2, tit. 9, c. 2. • 
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has been exhausted, and the defendant still refuses to answer, the 
court, upon the plaintiff's application, will order the bill to be taken 
pro confesso, and will thereupon proceed to give the plaintiff such a 
decree as the allegations of his bill will warrant, without any proof on 
his part. Admitting the principle on which the court proceeds, there 
would seem to be no good reason why the supposed confession should 
not be extended to all the allegations and charges in the bill to which 
the plaintiff was entitled to an answer, whether relating to the plain- 
tiff's right to recover, or to the amount to which he is entitled. By 
the established practice, however, the taking of a bill pro con/esso only 
T'Clieves the plaintiff from proving those facts which constitute the 
equity of the bill. Thus, upon taking a bill for an account pro con- 
fesso, the plaintiff is entitled to a decree for an account ; but, upon the 
taking of the account before a master, he must prove the amount due 
to him, although he have fully set forth in the bill what he claims to 
be the true state of the account ; ^ and the defendant has the same 
right to appear before the master and contest the plaintiff's claim as 
if he had answered.^ In other words, the taking of a hiilpro con/esso 
is attended with the same consequences as a failure to plead at com- 
mon law ; though the practice seems to have been so settled upon a 
false analogy. 

^ Dominicetti v. Latti, Dickens, 688. 
2 King V. Bryant, 8 My. & Cr. 191. 
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CHAPTER III. 

THE REPLICATION AND SUBSEQUENT PLEADINGS. 

85. If the cause is not set down for a hearing upon bill and answer, 
the next step is for the plaintiff to reply. 

According to the original system of equity pleading, it was neces- 
sary for the plaintiff to file a replication in the following cases, and 
for the following purposes: — 

First, if the defendant set up one or more affirmative defences to 
which the plaintiff in turn had an affirmative answer, he was required 
to set this up i^ a replication ; and this was drawn upon the same 
principles as the bill, to which it was in the nature of a supplement. 
Its object, however, was simply to defeat the defences set up, as the 
bill was the only foundation upon which the plaintiff could recover ; * 
and hence the replication contained no prayer for relief unless by 
reference to the prayer in the bill. 

Secondly, if the defend&nt set up affirmative defences to which the 
plaintiff had no affirmative answer, but which he claimed to be untrue, 
he had no occasion to deny them by re|)lication ; but if he wished dis- 
covery from the defendant to aid him in proving their untruth, he 
was required to file a replication setting forth the evidence to which 
he required the defendant's oath ; and if he proposed to use documen- 
tary evidence, or testimony of witnesses, which might take the 
defendant by surprise, there was the same reason for apprising the 
defendant of the nature of such evidence that there was in a bill or 
answer. 

86. If the plaintiff replied, the defendant was always required to 
rejoin by way of giving discovery, for in that respect the rejoinder 
bore the same relation to the replication that the answer did to the 
bill. If the replication set up affirmative matter to which the defend- 
ant had an affirmative answer, the latter should be set up in the 
rejoinder in thd same manner that the defences were set up in the 

1 " A replication must by no means be a departure from the bill ; for the plain- 
tiJS must have his decree secundum formam petitionis. It must contain no new mat- 
ter, except it be to avoid new matter set forth in the defendant's answer.'' Curs. 
Can. 162. And see Choyce Cases in Chancery, 14. 
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answer. If the defendant had no aflSnnative answer to affirmative 
matter in the replication, but wished to disprove the replication, he 
had the same occasion as in the answer to apprise the plaintiff of the 
nature of his contradictory evidence. If the replication contained only 
charges of evidence, the rejoinder seldom needed to contain any 
thing more than discovery, though there might be occasion to apprise 
the plaintiff of the nature of the defendant's evidence in rebuttal. 

The .pleadings might be carried further than the rejoinder, but 
there was seldom any just occasion for carrying them further, and the 
ordinary course of procedure did not contemplate it. If they ever 
were carried further, the pleadings subsequent to the rejoinder would 
develop no new principles. 

87. The pleadings in the civil law being subject to the constant 
supervision and control of the court, there was no difficulty in carry- 
ing them as far as was necessary to develop the case fully ; but that 
feature of the civil-law procedure not having been adopted in chan- 
cery, and the system of pleading not having the self-supporting and 
self-regulating machinery of common-law pleading, it was soon found 
that every attempt to carry the pleadings further than the answer led 
to great confusion ; and accordingly the practice was abandoned at 
an early day.^ No one who has seen the working of recent statutory 
systems of pleading will be surprised at this result. 

Instead, however, of simply lopping off all pleadings subsequent to 
the answer, and leaving the case to be further developed by evidence 
without pleadings, the court of chancery preserved all the principles 
of the system intact, by requiring the plaintiff to insert in his bill 
whatever would formerly have appeared in a replication, and by 
requiring the defendant to put in his answer whatever would formerly 
have been contained in a rejoinder. This object was accomplished by 
the plaintiff's amending his bill, if necessary ; and then the defendant 
was required to answer the amendments. Or, if the plaintiff could 
anticipate what the defendant would set up in his answer, he could 
expedite his cause by inserting his replication in his bill in the first 
instance. The usual way of doing this, whether in the first instance 
or by way of amendment, was to anticipate the matter of the answer 
by alleging in the charging part of the bill that the defendant pre- 
tended thus and thus, and then charging that such pretences were 
untrue ; but, if true, such and such facts were also true, which destroyed 
their effect. 

88. The charging part of a bill, therefore, sometimes contains 

^ The ancient system was in full operation when West's Symboleography was 
published ; but it seems to have gone out of use before the close of the seventeenth 
century. See Pract. Reg. 874. 
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mere charges of evidence, either in support of the plaintiff's case, or 
contradictory to matter in the answer, or both; and sometimes it 
contains (either with or without the former elements), a replication 
proper, and in the latter case it may also contain charges of evidence 
in support of the replication ; and what its character in these respects 
is, in any given case, does not appear upon the face of the bill, but 
depends, first, upon whether the answer contains the matter of an 
affirmative defence, and, secondly, upon whether the bill contains the 
matter of an affirmative replication ; in other words, it depends upon 
a correct application of the doctrine of burden of proof to the matter 
contained in the biU and answer. 

The insertion of a replication in the bill does not materially affect 
the structure of the answer ; it merely increases the amount of matter 
to be answered. 

If either plaintiff or defendant fails to set forth any affirmative 
matter in! the bill or answer respectively, the consequence will be that 
he will not be permitted to prove it, no matter at how late a stage of 
a regular system of pleading it would have properly appeared. 

89. The bill and answer being perfected upon the principles just 
indicated, the pleadings should there terminate. But by an anomaly 
the plaintiff is required in all cases to file a formal replication, the pro- 
fessed object of which is (adopting common-law nomenclature) to 
put the answer in issue ; but in truth it serves no substantial purpose, 
being a mere form.^ Its tenor is always the same, and it is required 
equally, whether the answer contains a defence or not, and whether 
the other pleadings consist of a simple bill and answer, or of a bill 
proper and replication on one side, and an answer proper and re/oinder 
on the other side. 

Not only is this formal replication required, but the plaintiff is fur- 
ther required to issue and serve on the defendant a subpoena to 
rejoin; though no rejoinder is actually filed. It is not until four 
days after the service of such subpoena that the cause is said to be at 
issue, i.e., in readiness for the taking of testimony. In truth, the repli- 
cation and the subpoena to rejoin are mere remnants of the ancient 
system of pleading. 

90. In taking testimony, it is incumbent on the plaintiff to prove 
all the affirmative matter contained in his bill, except so far as it is 
proved by the admissions in the discovery part of the answer. These 
admissions, being judicial, i.e^ made in court, are conclusive upon the 
defendant, and therefore, so far as they extend, they supersede *the 

1 It is filed by the plaintiff's clerk in court as of coursei i.e,, without any instruc- 
tion from the plaintiff', his solicitor, or counsel. 
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testimony of witnesses. In like manner, it is incumbent upon 
the defendant to prove all the aflSrmative matter in his answer, except 
so far as he may have obtained admissions of it from the plaintiff by 
a bill filed for that purpose.^ Each party is also entitled to examine 
witnesses to disprove the matters alleged by the other, except so far as 
he has admitted them by answer. All the witnesses are examined on 
written interrogatories (not on the pleadings, as in the ecclesiastical 
courts), and the interrogatories are kept secret from the adverse 
party. Each party is also entitled to cross-examine the witnesses of 
his adversary on cross-interrogatories, which of course are kept secret 
from the adverse party, and also from the witness to be cross-exam- 
ined until they are administered to him. As each party, however, is 
in the dark as to the direct examination of his adversary's witnesses, 
cross-examination is ineffective and dangerous, and hence it is seldom 
resorted to. There is but one probatory term, during which both 
parties take their testimony. When it expires, unless one of the par- 
ties procures an extension of it, the testimony is published, and -then 
no more witnesses can be examined. When the hearing comes on, 
the plaintiff always has the opening, as the burden is always upon 
him to prove the bill.^ 

91. In the ecclesiastical coui*ts, all the depositions of witnesses, all 
the personal answers of the parties, and all the exhibits annexed to 
the pleadings, are before the court without being read, and either 
party is entitled to avail himself of them, so far as they are evidence 
in his favor. In chancery, on the other hand, the analogy of a trial 
at common law is followed in this respect, and nothing is evidence in 
the case except what is offered, admitted, and read at the hearing.' 
A consequence of this is, that a deposition taken by one party cannot 
be read by the other party ; nor can a party read the deposition of a 
witness taken by himself on cross-examination, unless his deposition 
in chief has been read by the party who produced him.* 

^ If any fact constituting a part of the defendant's defence be stated in the bill, 
of course that also will supersede the necessity of proving it by witnesses. 

2 1 Dan. Ch. Pr. (6th ed.) 844, 845 ; 1 Smith's Ch. Pr. (7th ed.) 672. 

3 " The court takes no notice of any evidence that is not read or put in, that is 
to say, ostensibly used by the parties, and entered in the registrar's book. In the 
ecclesiastical courts the whole is considered to be put in, and the judge frequently 
reads it before the hearing ; biit when Lord Brougham, a few days after he received 
the seals, mentioned at the hearing that he had looked over the evidence, he was 
met with a strong remonstrance from the counsel, who urged that much of that 
which he had read, and which had probably given his mind a bias, might very likely 
never be offered as evidence in the cause, while much of it might possibly be 
objected to and suppressed." Gresley, Evidence in Equity (2d ed.), 212. 

* Smith V. Biggs, 6 Sim. 391. 
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CHAPTER IV. 

DEMURRERS AND PLEAS. 

92. Demitrrers and Pleas, as their names imply, were borrowed 
from the common law. There are one or two instances of pleas of 
a very early date, though they were called answers, the term "plea" 
not having been yet adopted.^ It appears, however, from their phra- 
seology, from their giving no discovery, and from their being in 
Latin,^ that they were understood to differ from ordinary answers, 
and to be- in the nature of pleas at common law. There appear to 
be no very early instances of demurrers in print, though in West's 
" Symboleography " there is a precedent which is there called a de- 
murrer, but which contains the matter of a plea.' 

93. It would seem that the terms "demurrer" and "plea" were 
not familiar in chancery, or at least that the nature and offices of de- 
murrers and pleas respectively, and the distinction between them, 
were not well understood prior to the ordinances of Lord Bacon.* 

^ Thei% is one instance in the time of Henry IV. (Beck v. Hesill, 2 Cal. 12), 
and another in the time of Edward IV. ( Worsley v. Bettiscombe, id. 46). This is 
probably the reason why pleas have always been sworn to with the same solemnity 
as answers. It has often been said, indeed, that a plea is a ** special answer." 
(Wyatt's Pr. Reg. 324; Mitford (4th ed.), 219; Wigram, § 98, n. (m) ; Armitage v. 
Wadsworth, 1 Madd. 189, 194, Cas. in Eq. PI. 70, 78; Roche v, Morgell, 2 Sch. & 
Lef. 721, 726, Cas. in Eq. PI. 82, 84), but this must be regarded as an erroneous 
definition, as it is not the office of a plea to give any discovery. 

2 The regular pleadings in equity were always in the language of the day, namely, 
English or French. 

« West, Symb., Part 2, fol. 203 (Chancery, sect. 77). 

^ '' A demurrer is properly upon matter defective contained in the bill itself, and 
no foreign matter ; but a plea is of foreign matter to discharge or stay the suit, as 
that the cause hath been formerly dismissed, or that the plaintiff is outlawed, or ex- 
communicated, or there is another bill depending for the same cause, or the like." 
Lord Bacon's 68th Ordinance, Sanders's Orders, 117. The precedent in West (sm- 
pra) is entitled ''A demurrer for double vexation;" and the matter of it is that 
'' there is another bill depending for the same cause." Hence, by the above ordi- 
nance, it should have been set up by plea. 

8 
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SECTION I. 
DEMXTBBEBS. 

94. The only pleading in equity that can be demurred to, is the 
bill; and the ground for demurring to that is the same as for demur- 
ring to a declaration at law, namely, that upon the face of the bill, 
and assuming every thing stated in it to be true, the plaintiff is not 
entitled to any relief. The object of demurring at common law is 
simply to save time and money by defeating your adversary upon 
some legal ground, without the delay and expense of a trial ; and a 
defendant in equity has the same object in demurring to a bill, but 
he has also the additional object of protecting himself from giving 
discovery ; for, as a demurrer is decided entirely upon what appears 
upon the face of the bill, of course the plaintiff has no use for any 
evidence, and hence a successful demurrer protects the defendant 
from giving any discovery whatever ; and it seems that it was chiefly 
for this purpose that demurrers were introduced in equity ; and this 
may be the reason that an answer cannot be demurred to. 

95. Demurrers are sometimes distinguished as either general or 
special, but these terms have a different meaning in equity from what 
they have at common law. First, every demurrer in equity is re- 
quired to point out the defects in the bill on which it is grounded,^ 
and a general demurrer differs from a special one only in requiring 
the cause of demurrer to be stated less specifically. The only species 
of demurrer to which the term " general " is commonly applied is a 
demurrer for want of equity ; for this differs from most other demur- 
rers in requiring no other cause to be stated than that the plaintiff 
has not made such a case by his bill as entitles him to any relief. 
Secondly, a defect in a bill which a demurrer does not point out is 
not therefore waived, as in case of a defect which has to be specially 
demurred to at common law; for a defendant may generally avail 
himself of any objection which goes to the merits of the bill upon 
the hearing of the cause upon pleadings and proofs, without having 
demurred at all, or even pointed out the defect in his answer. The 
only necessary consequence, therefore, of not specifying in a demur- 
rer any particular defect in the bill is that the defendant loses the 
opportunity to take advantage of such defect by demurrer ; and even 
that consequence does not follow absolutely. Thirdly, if a demurrer 
states no cause at all upon its face, it will be overruled, and the de- 
fendant will be in the same position as if he had not demurred at 
all ; ^ but if it states one or more causes, it may be sustained in argu- 

1 Sanders's Orders, 180, 223, 298. 

2 Duffield v. Greaves, Gary (ed. of 1820), 125; OfEeley t?. Morgan, id: 168; 
Feachie v, Twjecrosse, id. 162. 
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ment upon other grounds not stated in the demurrer itself.^ This, 
however, which is called demurring ore tenus, is attended with a pen- 
alty ; for when a demurrer is allowed only for causes not stated on 
its face, the defendant does not generally recover costs, but, on the 
contrary, has to pay costs to the plaintiff.^ 

96. There are also some important particulars in which demurrers 
in equity differ, in their effect and operation, from demurrers at com- 
mon law. At common law the pleadings always terminate either in 
an issue joined upon a traverse, or in a demurrer. In the one case, 
all the allegations in the pleadings on either side stand admitted, ex- 
cept the allegation upon which the traverse is taken. In the other 
case, all the pleadings stand admitted, the last one by the demurrer, 
and each previous one by the pleading immediately following it.' In 
neither case is the legal sufficiency of any pleading admitted, matter 
of law not being admitted by any form of pleading. If an issue 
joined upon a traverse be found by the jury against the party travers- 
ing, the effect is the same as if the pleading traversed had been de- 
murred to, i.e.j the truth of all the facts alleged in the pleadings is 
established ; but it stilly remains to decide which party is in law en- 
titled to judgment. If such an issue be found in favor of the party 
traversing, the effect is to destroy the pleading traversed, and if that 
be the declaration, of course it decides the case against the plaintiff; 
but, if it be any subsequent pleading, the question will still remain, 
which party is entitled to judgment upon the remaining pleadings. 
When the pleadings end in a demurrer, as the facts are all admitted, 
the immediate and only question is, which party is entitled to judg- 
ment upon those facts ? The mode of deciding the question, which 
party is entitled to judgment upon a series of pleadings (the truth of 
all of which is established, either by the admissions of the parties, or 
by the verdict of a jury), is always the same, viz. : The court begins 
with the declaration, and inquires as to each pleading in order, whether 
it is good in law; and judgment is rendered in favoc of the party 

1 Durdant v. Redman, 1 Vera. 78; Tourton v. Flower, 8 P. Wms. 869, 871; 
Hook V. Dorman, 1 Sim. & St. 227, 231. 

^ ** If any case of demurrer shall arise, and b^ insisted on at the debate of the 
demurrer (more than is particularly alleged), yet the defendant shall pay the ordi- 
nary costs of overruling a demurrer, if those causes which are particularly alleged 
be disallowed : although the bill, In respect of that particular so newly alleged, 
shall be dismissed by the court." Lord Clarendon's Orders, May 22, 1661, 1 Sand. 
Ord. 298. The practice under this order has not been uniform, but its meaning 
seems to be clear. See Morgan and Davey, Costs in Chancery, 22-23 ; 1 Dan. Ch. 
Pr. (6th ed.) 516. 

^ The statement in the text is not strictly applicable when a traverse is demurred 
to. In that case, the demurrer admits the allegation traversed to be untrue, pro- 
Tided the traverse is well taken. But, if the demurrer be sustained, the traverse 
goes for nothing, and the pleading traversed stands admitted. 
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by whom the last good plea was pleaded, or, if all the pleadings are 
good, in favor of the party who pleaded last. If the last plea has been 
found by a jury to be untrue, of course it is disregarded by the court. 
First, therefore, the facts are ascertained, then the law is declared, 
and lastly judgment is rendered. Hence, while a verdict upon an 
issue of fact does not establish a right to a judgment, a decision upon 
a demurrer does establish such right ; aifd the judgment which fol- 
lows such a decision is always final, unless it is in favor of the plain- 
tiff, and a question of damages remains to be settled ; in which latter 
case it is interlocutory, and directs an assessment of the plaintiff's 
damages. 

In equity, however, the effect of a decision upon a demurrer is very 
different. A demurrer in equity does not admit the truth of the bUl: 
it merely assumes its truth for the sake of argument. If it be over* 
ruled, therefore, it does not follow that the plaintiff is entitled to a 
decree; for he must first prove his bill. A defendant, therefore, 
whose demurrer has been overruled, not only may, but must, answer 
the bill ; and by his answer he may avail himself of every defence 
just as if no demuiTcr had been interposed. So when a demurrer is 
allowed, the only thing actually decided is that the defendant is not 
bound to answer the bill as it stands. The decision, indeed, renders 
it impracticable for the plaintiff to proceed without amending his bill, 
but it does not terminate the suit ; ^ still less does it decide the con- 
troversy, for it is not founded upon any facts. Hence, a decision upon 
a demurrer is never followed by a decree, but simply by an order, 
allowing or pverruling the demurrer, as the case may be ; and the 
costs given are not costs of the cause, but merely of the demurrer. 

It follows, from what has already been said, that, at common law, 
a party has a legal right to demur, if he chooses to talce the conse- 
quences of it ; and a decision upon a demurrer is governed by strict 
legal principles, the court having no discretion. In chancery, how- 
ever, it is in some measure discretionary with the court whether to 
allow a demun-er or not; i.e., it may disallow it without deciding that 
the bill is good, but reserving that question until the hearing.^ 

97. It is commonly said that a demurrer may be either to relief or 
to discovery, or to both, and that it should indicate on its face which 
of these it is intended to be ; and such has been the general prac- 
tice. But it seems that every proper demurrer is to relief alone ; and 
while it always, if well taken, protects the defendant from giving any 

^ If the plaintiff does Dot obtain leave to amend his bill, and the defendant 
wishes to put an end to the suit, and recover his full costs, he must move to dismiss 
the bill for want of prosecution. Harr. Ch. Pr. (Newl. ed.) 216. 

2 Brownsword v. Edwards, 2 Yes. Sen. 248, 247 ; 1 Dan. Ch. Fr. (5th ed.) 267- 
268, 465-466. 
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discovery, that is a legal consequence merely, and hence there is no 
occasion for the defendant to express his wishes or intentions as to 
giving discovery. Indeed, the fact that the operation of a demurrer 
. as to discovery is uniform, shows that such operation is matter of law ; 
and the practice of stating expressly that the defendant demurs to 
discovery as well as to relief can only cause confusion of ideas. And 
it is the more important that this should be avoided, as there is a 
class of demurrers (improperly so called) which are to discovery, 
and not to relief. Thus, if a defendant conceives that the bill con- 
tains allegations or charges which he is not bound to answer, either 
because they are irrelevant to the case made by the bill, or because 
it appears upon the face of the bill that an answer to them may sub- 
ject the defendant to a criminal prosecution or to a penalty or for- 
feiture, the defendant, instead of stating his objections in his answer, 
and having the question decided upon exceptions, may demur to such 
allegations or charges, and thus present the question directly to the 
court whether he is bound to answer them or not.^ But it is obvious 
that such a demurrer is of a wholly different nature from a demurrer 
to relief, though the course of procedure is the same upon both. A 
demurrer to discovery, indeed, is not in its nature a pleading at all, 
but a mere statement in writing that the defendant refuses to answer 
certain allegations or charges in the bill, for reasons which appear 
upon the face of the bill, and which the demurrer points out. 



SECTION n. 

PLEAS. 



98. A defendant who has . a single affirmative defence which will 
be decisive of the controversy can avoid giving discovery in aid of 
the case stated in the bill by setting up his defence by a plea ; and 
this is the object of pleading instead of answering. The mode of 
setting up a defence is the same whether by plea or answer ; but no 
more than one defence can be set up by plea without the special leave 
of the court, and such leave will not be readily granted ; * and if it 

1 Instances of demurrers to discovery will be found in the following cases : Why- 
man r. Legh, 6 Price, 88, Cas. in Eq. PL 415 ; Stroud v. Deacon, 1 Ves. Sen. 37, 
Cas. in Eq. PI. 417, n. (1); Glegg t\ Legh, 4 Madd. 193, Cas. in Eq. PI. 418; Wil- 
son V. Forster, Younge, 280, Cas. in Eq. PI. 432; Compton v. Earl Grey, 1 Y. & 
Jer. 164, Cas. in Eq. PI. 487; Ivy v, Kekewick, 2 Ves. Jun. 679, Cas. in Eq. PI. 
479, n. (1) r Taylor v. Milner, 10 Ves. 444, 11 id. 41, Cas. in Eq. PI. 289. 

2 Gibson v. Whitehead, 4 Madd. 241 (1819), was the first case in which such an 
order was made. Since then, such orders have not been uncommon. Instances 
will be found in Scott v, Broadwood, 2 Coll. C. C. 447, Cas. in Eq. PI. 30, and Hard- 
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102. Pleas in equity were never in harmony with the principles of 
civil-law pleading, as they were founded upon the theory that what- 
ever is not denied is admitted, and upon this ground alone they en- 
abled defendants to avoid giving discovery ; yet they were originally 
designed to set up affirmative defences only, and it was not suspected 
that they involved a further departure from civil-law pleading by the 
introduction of negative pleas. It was almost inevitable, however, 
from the beginning, that this latter result should follow sooner or 
later, if pleas were to maintain their ground. The principle of nega- 
tive pleas was first established by the introduction of anomalous 
pleas ; but it was not perceived at first that anomalous pleas involved 
the admission of pure negative pleas. It would often happen, how- 
ever, that a defendant would have no affirmative defence to a bill, 
and yet the bill could not be supported because of the falsity of some 
material allegation contained in it ; and, if the defendant could deny 
this false allegation by a negative plea, he would thereby avoid giving 
discovery as to all other parts of the bill. At length, therefore, the 
experiment of setting up such a plea was tried ; and, though unsuc- 
cessful at first, it prevailed in the end, and negative pleas became 
fully established.^ If they had been well understood, they might 
have proved a moderate success, although they were wholly foreign 
to the system into which they were incorporated ; but, as it was, 
their introduction was attended with infinite mischief and trouble, 
and they did much to bring the system into disrepute. For example, 
it was not clearly understood for a long time that a pure negative 
plea required the support of an answer ; ^ and there was no direct 
decision to that effect until the case of Sanders v. King,' decided in 
1821. When the attention of the court was first -called to negative 

1 In Gun 17. Prior, Forrest, 88, note, 1 Cox, 197, 2 Dickens, 657, Cas. in Eq. PI. 
47, a negative plea was overruled by Lord Thurlo^ after a full argument. This 
was in 1785. Two years later, the question came before the same judge again, 
and, after another full argument, was decided the same way. Kewman v. Wallls, 
2 Bro. C. *C. 148, Cas. in Eq. PI. 62. But in 1792, in the case of Hall v. Noyes, 3 
Bro. C. C. 483, 489, Cas. in Eq. PL 228, 227, Lord Thurlow took occasion to say 
that he had changed his opinion upon the subject of negative pleas, and that his 
former decisions were wrong ; and since then the right to plead a negative plea has 
not been questioned. 

^ There was no answer in support' of the plea in either of the following cases, in 
all of which the plea was confessedly negative: Gun v. Prior, supra; Newman v, 
Wallis, supra ; Jones v. Davis, 16 Yes. 262, Cas. in Eq. PI. 56 ; Kinnersley v, Simp- 
son, Forrest, 86, Cas. in Eq. PI. 68 ; Drew v. Drew, 2 Ves. & B. 169, Cas. in Eq. 
PL 61 ; Evans r. Harris, 2 Ves. & B. 361, Cas. in Eq. PL 64 ; Chamberlain v. Agar, 
2 Ves. &. B. 269, Cas. in Eq. PL 67 ; Armitage v. Wadsworth, 1 Madd. 189, Caa. 
in Eq. PL 70 ; Crow u. Ty reU, 2 Madd. 397, Cas. in Eq. PL 89. 

»' 6 Madd. 61, Cas. in Eq. PL 74. 
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pleas, it seems to have been supposed that, if they were allowed, they 
would have the same effect as an affirmative plea in depriving the 
plaintiff of discovery ; and that was a strong argument against them.^ 
And when they were finally established, it being felt that the plain- 
tiff was entitled to so much discovery as would aid him in proving 
the allegation denied, and it not being perceived that this discovery 
should be given in an answer in support of the plea, a notion pre- 
vailed that it should be given by the plea itself thus confounding 
pleas with answers ; and as it never was supposed that a plea could 
be excepted to for insufficiency, the further notion prevailed that a 
negative plea which did not give sufficient discovery should for that 
reason be overruled upon argument, though as a plea it were confess- 
edly good.2 And, although the decision in Sanders v. King removed 
these particular difficulties, it gave rise to others still more serious. 

103. When a bill embraces two or more causes of action, or one 
cause of action which is susceptible of being divided into two or 
more, the defendant may have different defences to the different 
causes of action ; and if he has, he may, if there be occasion and he see 
fit, demur to one cause of action, plead to another, and answer an- 
other ; but he cannot both demur and plead, nor demur and answer, 
nor plead and answer, to the same cause of action ; and if he attempts 
to do so, the less favored mode of defence will give way to the more 
favored, i.e,^ sl plea to an answer, and a demurrer to a plea or answer ; 
and the plea is then said to be overruled by the answer, and the de- 
murrer by the plea or answer.' This rule is founded upon very sound 
principles of procedure, and the result of it is that, when more than 
one mode of defence is resorted to, no two must overlap each other, 
as the least overlapping is fatal to the less favored defence ; but the 
rule had reference to defences solely, and never had any application 
to that part of an answer which gives discovery merely, still less to 
an answer which contains discovery only. The two elements of an 
answer being confounded, however, in this case as in others, it was 
assumed that the rule in question applied to all parts of an answer 
equally. And when it was settled that a negative plea must be sup- 
ported by an answer, the question arose how this could be without 
the plea being overruled by the answer, as the plea and answer must 
confessedly be to the same parts of the bill. In Sanders v. King, Sir 
John Leach attempted to reconcile these apparently confiicting rules 
by requiring an answer in support of a negative plea only as to charges 
of evidence, and not as to the allegation directly denied by the plea. 

1 Gun 17. Prior, supra ; Newman r. Wallis, supra. 

^ Jones V, Davis, supra ; Einnersley v, Simpson, supra ; Evans v, Harris, supra, 
» Mitford (4tb ed.), 209-210, 819-320. 

9 
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And he followed this up by deciding soon after, in Thring v. Edgar, 
that an answer in support of a negative plea not only need not, but 
must not, extend beyond charges of evidence ; and accordingly, in 
the latter case, he overruled a plea because supported by an answer, 
being of opinion that the bill did not contain any charges of evidence.* 
Although the unsoundness of this decision is too obvious for discus- 
sion, it has never been fiilly gotten rid of as an authority. Since the 
37th order of August, 1841,^ an answer in such a case will not over- 
rule the plea, and so will do no harm ; but the authorities still seem 
to hold that an answer is unnecessary.* 

104. Apart from the unsoundness in principle of the decision in 
Thring v, Edgar, it was found impossible to apply it in practice, so 
long as it remained in full force ; for it was necessary to separate with 
perfect verbal accuracy the allegations to be denied by the plea from 
the charges of evidence to be answered ; but as bills were not required 
to be drawn with any reference to such a separation, it was impossible 
to make it ; or at least no two persons would be likely to agree pre- 
cisely ^s to where the line should be drawn ; and yet if the judge 
thought the defendant should have answered a word more or a word 
less than he had answered in fact, it might be fatal to the plea. This 
difficulty led to the absurd device (which was adopted in Thring v, 
Edgar, and which so confounded Lord Cottenham in Denys v. Lo- 
cock *), of pleading to all the bill except the interrogating part, and 

1 2 Sim. & St. 224, Cas. in Eq. PI. 77. It seems, however, that the bill did con- 
tain a charge of books, papers, and documents ; which of course was a charge of 
evidence. But compare McGregor v. East India Co., 2 Sim. 452, Cas. in Eq. PI. 
14. The decision in Thring v. Edgar is the more surprising since the case of Bay- 
ley V. Adams, 6 Ves. 686, 595-596, Cas. in Eq. PI. 134, 141-142 (which had been de- 
cided by Lord Eldon twenty years before, and in which he had pronounced one of 
his most elaborate judgments), had already established the true rule as to anoma- 
lous pleas, namely, that they must be supported by an answer as to the allegation 
denied by the plea, and as to all charges of evidence in support of such allegation. 
Thring v. Edgar has been elaborately criticised, and its unsoundness clearly shown, 
by Wigram (pp. 139-157) ; but he stops far short of the true source of the error, 
for he concedes that a plea may be overruled by an answer which gives discovery 
only. 

2 Which declares (Cr. & Ph. 879) "that no demurrer or plea shall be held bad 
and overruled upon argument, only because the answer of the defendant may ex- 
tend to some part of the same matter as may be covered by such demurrer or 
plea." This order, as interpreted by the courts, simply restores the true rule, 
namely, that an answer, so far as it merely gives discovery, will not overrule a de- 
murrer or plea ; for it is still held that a demurrer or plea will be overruled by an 
answer setting up a defence to the same part of the bill which is covered by the 
demurrer or plea. Mansell v. Feeney, 2 John. & Hem. 313, Cas. in Eq. PI. 188 ; 
ElUce V, Roupell, 32 Beav. 299, 306-307. 

8 Hunt V. Penrice, 17 Beav. 525, Cas. in Eq. PI. 180 ; Young v. White, 17 Beav. 
532, Cas. in Eq. PL 184 ; Wilson v. Hammonds, L. R. 8 Eq. 323, Cas. in Eq. PL 193. 
* 3 My. & Cr. 205, Cas. in Eq. PL 119. 
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answering the latter. Of course this was a mere evasion of the rale, 
as it is not the interrogating part of the bill, but the allegations and 
charges on which the inteiTOgatories are founded, that is answered in 
legal contemplation. Yet there was no foundation for Lord Cotten- 
ham's criticism in Denys v. Locock, viz., that the plea excepted the 
very parts of the bill to which the defendant professed to plead. 
It would have been more correct to say that, in excepting the in- 
terrogating part of the bill only, the plea in legal effect excepted 
nothing. 

105. The rule that a defendant must not demur or plead, and also 
defend by way of answer, to the same part of the bill, was frequently 
expressed by saying that if a defendant answered any part of a bill 
"which was covered by a plea or demurrer, the answer overruled the 
plea or demurrer; and it was attempted to apply the rule thus stated 
to a negative plea supported by an answer, but of course it produced 
nothing but confusion. So far from its being true that an answer in 
support of a plea must not give discovery as to the parts of the bill 
which the plea covers, those are the only parts of the bill which re- 
quire such an answer. The answer may extend to other parts of the 
bill without doing any harm ; but, so far as it does so, it is not in sup- 
port of the plea. Yet pleas and answers in support of them have 
constantly been drawn on the supposition that the plea was only to 
a part of the bill, and that the answer was to the remainder. In 
short, they have been drawn as if the answer was a defence, and as 
if the plea and answer were the complement of each other, each 
being a part of one whole. With such a practice, it was scarcely 
possible, that any correct ideas should prevail on the subject. So 
much of a bill as is not covered by a plea or demurrer must of course 
be answered, but the answer is not in support either of the plea or 
demurrer. In order to ascertain whether and to what extent a plea 
requires the support of an answer, one must inquire, not how much 
of the bill the plea covers, but how much of what it covers it admits 
to be true. A plea should be drawn in the same manner whether it 
requires the support of an answer or not, i.e., if it is a defence to the 
whole bill, it should be pleaded to the whole bill ; and then the an- 
swer should give such discovery as the plaintiff ie entitled to for the 
purpose of trying the truth of the plea. 

Sometimes, indeed, the terms of the rule above referred to were 
modified when applied to a plea and an answer in support ' of it ; and 
it was said that, if the answer gave discovery which was covered by 
the plea, it overruled the plea;^ but to speak of " discovery covered 

^ See Wigram's discussion of the phrase " discovery covered by a plea." Disc, 
§ 219. . . * ; 



68 SUMMABT OP EQUITY PLEADING. 

by a plea," is a mere perversion of terms. A plea does not cover 
discovery : it covers the plaintifTs case stated in the bill, or so much 
of it as it is a defence to.^ 

10& When a negative plea is supported by an answer which is 
insnfScient, it has been a question whether the plea or the answer 
should be objected to. If the plea is not supported by an an- 
swer at all, of course it must be overruled ; for there is no other way; 
of taking the objection, there being no answer to except to. But if 
there be an answer, though an insufficient one, there would seem to 
be no just ground for overruling the plea, and the plaintiff should be 
left to except to the answer. An opinion has prevailed, however, 
that a plea must be overruled upon argument unless every allegation 
or charge in the bill which is inconsistent with the plea, and which 
yet is not expressly denied by the plea, is iully denied by an answer ; 
and it was so decided by Wigram, V. C, in Harris v. Harris.^ The 
reason given in support of this view is, that otherwise there would 
be an admission on the face of the record that the plea is untrue.' 
But this assumes erroneously that a plea admits the truth of every 
thing in the bill which it does not expressly deny, whereas it only 
admits such issuable allegations 2\jh it does not deny. It only admits 
what, if untrue, it might deny ; but a plea cannot deny charges of 
evidence. A plea, therefore, if properly drawn, never does admit 
any thing in the bill which is inconsistent with the plea. Besides, 
a defendant cannot effectively deny by answer what, by construction 
of law, he has admitted by his plea. 

107. If an answer in defence be incorporated with an answer in 
support of a plea, care must be taken that the defence do not extend 
to any part of the bill covered by the plea ; for if it do, either the 

^ The term " cover/' as used in this connection, is borrowed from the common 
law, a plea being said to cover so much of the declaration as it is a defence to. 

2 3 Hare, 450, Cas. in Eq. PL 156. It appears from the concluding sentence of 
the opinion that the decision was not based upon principle, but upon authority, or 
rather upon what the judge conceived to be the opinion and practice of the profes- 
sion ; for no judicial decision upon the point was cited. 

3 " Where the bill alleges a fact, and alleges other circumstances calculated and 
tending to prove that fact, you cannot plead the negative of the fact without deny- 
ing those allegations in the bill which have a tendency to prove that fact ; and what- 
ever you do not exclude and deny is considered as admitted to be true, and therefore 
you admit the allegation tending to establish the proposition, although you deny 
the proposition itself." Per Lord Cottenham, in Denys v. Locock, 8 My. & Cr. 
206, 231, Cas. in Eq. PL 119, 121. In Roche v. Morgell, 2 Sch. & Lef. 721, 727, Cas. 
in Eq. PI. 82, 85-86, Lord Redesdale said : " Upon argument of a plea, every fact 
stated in the bill, and not denied by answer in support of the plea, must be taken 
for true." It must be assumed, however, that- his Lordship had his mind upon 
affirmative pleas alone, that .being the nature of the plea then before him. 
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defence must to that extent go for nothing, or it will overrule the 
plea; and it seems that the latter effect will be produced, unless it 
clearly appears that the defence, so far as it extends to matter cov- 
ered by the plea, was inserted through inadvertence. 

108. A negative plea, or the negative part of an anomalous plea, 
must deny only one allegation in the bill ; otherwise it will be multi- 
farious. But, in applying this rule, no reliance can be placed upon 
the language of the bill ; for it may state evidence instead of facts. 
The defendant, therefore, must inquire what are the issuable facts 
which constitute the equity of the bill or the matter of the anticipatory 
replication ; and then, having decided which of these facts he will 
deny (if there be more than one), he must frame his plea accordingly. 
It will frequently happen, therefore, that such a plea will not be a 
direct denial of any allegation or charge in the bill ; and hence it will 
assume the form of an assertion rather than of a denial. So, too, it 
is frequently proper for a negative plea to indicate the nature of the 
defendant's evidence, lest the plaintiff should be taken by surprise.^ 
For these and other reasons, no reliance can be placed upon the form 
of a plea, even if correctly drawn, for the purpose of determining 
whether it is affirmative or negative ; but the question must be de- 
cided in every case upon principle, the test being the burden of proof. 

109. Thus, in Gait v. Osbaldeston,^ and in Mendizabel v. Machado,' 
the plea is affirmative in form, but negative in legal effect. In Rob- 
ertson V. Lubbock,* the form of the plea is ambiguous, and the court 
held it to be in effect both affirmative and negative, and therefore 
bad for multifariousness ; but it was clearly unnecessary for the de- 
fendant to prove any of the affirmative facts alleged, and therefore 
the plea is in truth wholly negative. In Scott v. Broadwood,*^ the 
first plea is affirmative in form, being a plea of fine and non-claim, 
but it is negative in effect, being a denial of the plaintiff's title. The 
first paragraph of the second plea is also affiimative in form, being 
a plea of the Statute of Limitations or of adverse possession, but 
negative in legal effect, being a denial of the existence of outstand- 
ing leases as alleged in the bill. The second paragraph of the second 
plea is affirmative in form and in legal effect, it being founded upon 
the 9th section of the statute of 3 & 4 Wm. 4, c. 27, and not being 
in denial of any thing which the plaintiff was bound to allege or 

1 This seems to be the only ground upon which the decision in Hardman v, 
Ellames (5 Sim. 640, 2 My. & K. 782, Cas. in Eq. PI. 100) can be sustained. 

2 6 Madd. 428, 1 Russ. 158, Cas. in Eq. PI. 6. 
» 1 Sim. 68, Cas. in Eq. PI. 7. 

4 4 Sim. 161, Cas. in Eq. PL 17. 

» 2 Coll. C. C. 447, Cas. in Eq. PI. 80. 
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prove. In Gun v, Prior,^ Newman v. Wallis,^ Kinnersley v. Simp- 
son,* and Ord v, Wilkinson,* the pleas are negative, viz., in the three 
former, that the plaintiff was not heir; in the latter, that he was 
neither heir nor administrator. In Jones v. Davis,* and Denys v, 
Locock,' the pleas are negative, being respectively a denial of the 
promise which constitutes the equity of the bill. In Drew v. Drew,' 
Sanders v. King,® Harris v. Harris," and Mansell v. Feeney,^*^ the pleas 
are negative, being a denial of the partnership alleged. In Evans v. 
Harris,^^ the plea is negative, though it is what is commonly known 
as a plea of the Statute of Frauds. In Chamberlain v. Agar,^* it 
denies the making of a codicil as alleged, and so is negative. In 
Armitage v. Wadsworth,*' it is negative, being a denial of the exist- 
ence of the leases pn which the plaintiff's right to go into equity 
depended. In Thring v, Edgar," it denies the debt sought to be recov- 
ered, and so is negative. In Hindman v. Taylor," it is affirmative, as 
it alleges the cancellation of the contract on which the suit is founded. 
In Pennington v. Beechey," it is affirmative, being a plea of bond fide 
purchase for value. In Crow «. Tyrell," it is negative, though it would 
commonly be described as a plea of the Statute of Limitations of 32 
H. 8, c. 2. So in Hard man v, EUames," the first plea is negative, 
though it is what is commonly known as a plea of adverse posses- 
sion ; while the second plea is bad, as merely containing matter which 
should have been in an answer in support of the first plea. In Emer- 
son V. Harland," the plea is affirmative in form, but negative in effect, 
viz., that plaintiff was not heir. It was, therefore, decided correctly, 
and Wigram's criticism^ on it seems not to be well founded. In 
Plunkett V, Cavendish,^ the plea is affirmative in form, being a plea 
of a recovery suffered, etc. ; but it seems it was negative in effect, 
being a denial of the allegation in the bill that the remainder in fee 
to the plaintiff, expectant upon the estate tail limited to Lord John 

1 Forrest, 88, note, 1 Cox, 197, 2 Dick. 667, Cas. in Eq. PI. 47. 

2 2 Bro. C. C. 143, Cas. in Eq. PI. 52. 

3 Forrest, 85, Cas. in Eq. Pi. 58. 

* Forrest, 90, n., Cas. in Eq. Pi. 48, note (2). * 

6 16 Ves. 262. Cas. in Eq. PI. 66. « 8 My. & Cr. 205, Cas. in Eq. PI. 119. 

7 2 Ves. & B. 159, Cas. in Eq. PI. 61. « 6 Madd. 61, Cas. in Eq. PI. 74. 
9 3 Hare, 450, Cas. in Eq. PI. 156. 

10 2 John. & Heni. 813, Cas. in Eq. PI. 188. 

11 2 Ves. & B. 361, Cas. in Eq. Pi. 64. « 2 Ves. & B. 259, Cas. in Eq. PI. 67.. 
13 1 Madd. 189, Cas. in Eq. PI. 70. l* 2 Sim. & St. 274, Cas. in Eq. Pi. 77. 

16 2 Bro. C. C. 7, Cas. in Eq. Pi. 1. l« 2 Sim. & St. 282, Cas. in Eq. PI. 80. 

17 2 Madd. 397, Cas. in Eq. PI. 89. 

18 5 Sim. 640, 2 My. & K. 732, Cas. in Eq. PI. 100. 

19 3 Sim. 490, 8 Bligh, 62, Cas. in Eq. PI. 113. 20 Disc. § 117. 
21 1 Kuss. & My. 713, Cas. in Eq. PI. 127. 
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Cavendish, had taken effect in possession. In Clayton v. Winchel- 
sea,^ the plea is negative, being a denial of the allegation in the bill 
that the defendant had taken tithable matters. In Chadwick v. 
Broadwood,^ it is negative, being in effect that the plaintiff was not 
heir; and it seems the Master of the Rolls was wrong in holding it 
to be niultifarious. In Hunt v, Penrice,^ the plea is affirmative in 
form, but negative in effect, as the plaintiff had the burden of prov- 
ing that Constantia Campbell died without issue. In Young v. 
White,* it is negative, as the burden was on the plaintiff to prove 
that he was the first inventor of the subject of the patent. In Wil- 
son V, Hammonds,* it is plainly negative. In James v. Sadgrove,* it 
is affirmative, being a plea of the Statute of Limitations to a debt. 

In nearly all cases of doubt, as will be seen, the plea is affirmative 
in form. It often happens that a plea which is affirmative in form is 
negative in legal effect ; but the converse of this does not hold, 

HO. It may be observed that a plea of the Statute of Frauds is 
always negative ; because, if the case stated in the bill comes within 
the statute, the bill must show that the statute has been complied 
with ; otherwise it is open to a demurrer.^ But in regard to the Stat- 
ute of Limitations, a distinction must be taken ; for a plea of the 
statute of 21 Jac. 1, c. 16, is affirmative,* while a plea of 32 H. 8, 
c. 2,^ or of 3 & 4 Wm. 4, c. 27, is negative.^^ So in an action or suit 
for the recovery of real or personal property, any defence which shows 
that the plaintiff had no title at the time of bringing the action or 
suit, is negative ; for the plaintiff must allege and prove title at the 

1 3 Y. & Coll. 426, 683, Cas. in Eq. PL 160. 

2 3 Beav. 308, 530, Cas. in Eq. PI. 173. 3 17 Beav. 525, Cas. in Eq. PI. 180. 
* 17 Beav. 532, Cas. in Eq. PI. 184. « L. R. 8 Eq. 323, Cas. in Eq. Pi. 193. 
« 1 Sim. & St. 4, Cas. in Eq. PI. 203. 

T 1 Dan. Ch. Pr. (5th ed.) 306. But see, contra, Brown, St. of F. (3d ed.) § 606. 

8 Dumsday v, Hughes, 3 Bing. N. C. 439, 452 ; Margetts v. Bays, 4 Ad. & El. 
489. See Bodenham v. Hill, 7 M. & W. 274. It necessarily follows that a defence 
under this statute can never be set up by demurrer, even thougli the declaration or 
bill show upon its face that the cause of action did not accrue within the time speci- 
fied in the statute ; and it is so settled by authority at common law. Stile v. Finch, 
Cro. Car. 381 ; Hawkings v. Billhead, id. 404; 2 Wms. Saund. (6th ed.) 62 c, note 
(6) ; id. 63 a, note (i). In Smith v. Fox, 6 Hare, 386, Cas. in Eq. PI. 36, such a 
defence was set up by demurrer, and the demurrer was allowed by Wigram, V. C. ; 
but he seems to have lost sight of the distinction between the different statutes of 
limitations in this respect. 

d Dumsday v. Hughes, supra. 

*0 De Beauvoir v. Owen, 6 Exch. 166, 176-177. The question whether a statute 
of limitations furnishes an affirmative or a negative defence, does not depend upon 
whether the statute extinguishes the right or merely bars the remedy. In this 
respect, the statute of Henry YIII. and that of James I. are alike, while that of 
William IV. differs from both of the former. 
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• 

time of action brought or bill filed, to entitle him to recover. Bat in 
an action or suit founded upon a contract or tort, it is sufficient for 
the plaintiff to allege and prove that the cause of action once ex- 
isted, for the law will then presume that it continues to exist.^ Hence, 
any defence to such an action or suit which admits that the cause of 
action once existed, but claims that it has since been extinguished, 
e,g.y a release, is affirmative. 

m. The cases in which anomalous pleas have been common may 
be reduced to a few classes. Thus, where the defence is the Statute 
of Limitations of 21 Jac. 1, c. 16, and the bill charges that the case 
has been taken out of the statute by a new promise, or that it is 
within some exception which has prevented the statute from running, 
if the defence be set up by plea, it must be anomalous, or at least it 
must contain a plea proper and a rejoinder.* In James v. Sadgrove,* 
the bill did not contain any matter which avoided the statute, and 
hence only a pure affirmative plea was called for. So when the bill 
anticipates the defence of purchase for value, and avoids it by charg- 
ing notice, which the defendant denies, if the latter resort to a plea, 
it should be anomalous ; for, while the defendant has the burden of 
proving that he purchased for value, it is for the plaintiff to prove 
that the defendant had notice of his equity at the time of his pur- 
chase.* In Pennington v. Beechey,* no notice was charged in the bill, 
and hence the plea was purely affirmative. It is a common opinion 
that the defendant in such cases has the burden of proving that he 
purchased for value and without notice ; but this seems clearly erro- 
neous.^ Another common' instance of an anomalous plea is where 
the bill anticipates the defence of an award or a release, and avoids 
it by charging that it was obtained corruptly or fraudulently.' In 
Roche V. Morgell,^ the bill did not anticipate the defence of a release, 
and therefore the plea was properly affirmative ; but, it seems, it was 
rightly overruled as not showing a legal and valid release on its face. 



1 Goudsmit's Roman Law (Gould's translation), 816. 

2 MacGregor v. East India Co., 2 Sim. 452, Gas. in Eq. PL 14 ; Bayley v. Adams, 
6 Yes. 586, Gas. in Eq. Pi. 184 ; Cork v, Wiicock, 6 Madd. 828, Cat. in Eq. PI. 145; 
Foley 1?. Hill, 3 My. & Cr. 476, Gas. in Eq. PL 160. 

> 1 Sim. & St. 4, Gas. in Eq. PL 208. 

« Portarlington v, Soulby, 6 Sim. 866, Gas. in Eq. PL 148. 

9 2 Sim. & St. 282, Gas. in Eq. PL 80. 

* 1 Dan. Gh. Pr. (5th ed.) 747. The same question arises in common-law courts 
in regard to negotiable paper, and it is settled in accordance with what is stated in 
the text. Byles on Bills (11th ed.), 121. 

7 Pope V. Bish, 1 Anst. 59, Gas. in Eq. PL 181 : Edmundson v. Hartley, 1 Anst. 
97, Gas. in Eq. PL 182; Parker v, Alcock, 1 Y. & Jer. 482, Gas. in Eq. PL 171. 

8 2 Sch. & Lef. 721, Gas. in Eq. PL 82. 



DEMURRERS AND PLEAS. 73 

» 

The primary object of the bill was to set aside certain conveyances 
of property to the defendant as having been obtained by fraud, and 
the release pleaded appeared on its face to have been a part of the 
transactions charged to be fraudulent. If the conveyances were 
voidable for fraud, therefore, the release as pleaded did not render 
them valid ; and it seems that the plea was bad, as being exceptio 
ejusdem rei cujus petitur dissolutio. 

112. When a bill anticipates an affirmative defence, expressly ad- 
mits it to be true, and avoids it by new affirmative matter, the defend- 
ant may plead an anomalous plea, but it seems unnecessary. The 
original defence is out of the case, and a negative plea to the matter 
which avoids it is all that is called for,^ 

113. When the defendant pleads an anomalous or a negative plea, 
and it is allowed by the court, if the plaintiff wishes to try the ques- 
tion or questions of fact raised by the plea, he files the usual formal 
replication, as in case of an affirmative plea. The effect of thi?, in 
the case of an anomalous plea, is, to put the defendant to the proof 
of the affirmative part of the plea, and to put the plaintiff to the 
proof of his anticipatory replication. When the cause comes on for 
a hearing, the first thing in order is the proof of the defendant's plea, 
and he, therefore, has the opening. If the plea is not proved, the 
plaintiff will be entitled to a decree without proving his replication, 
as the only object of the replication is to destroy the effect of the 
plea. If the plea is proved, the contest will then be shifted to the 
replication, and the plaintiff will have a decree, or the bill will be 
dismissed, according as the replication is proved or not, assuming the 
replication to be good in law. In case of a negative plea, the effect 
of filing a formal replication is to put the plaintiff to the proof of the 
allegation in the bill denied by the plea ; and, as the truth of that 
allegation will be the only question of fact at the hearing,^ the plain- 
tiff will have the burden of proof throughout, and of course he will 
have the opening. 

114. It has been hitherto assumed that every plea is to relief; but 
a plea, as well as a demurrer, may be to discovery, and not to relief; 
and all that has been said in § 97 upon this distinction, in its applica- 
tion to demurrers, is applicable also to pleas, mutatis mutandis,^ But 
it should be added that, while demurrers to discovery are common, 

1 Wigram, § 69, n. (6). 

2 See Ord v. Huddleston, Dickens, 510. 

' In King v. Heming, 9 Sim. 69, it was held that a plea to relief must be pleaded 
to discovery also, or it would not protect th» defendant from giving discovery. But 
such a rule can only have the effect of confounding pleas to discovery with pleaa to 
relief. 

10 
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there are very few instances of pleas of that kind ; ^ and the cases are 
few in which it would be advisable to resort to such a plea, since the 
question can be raised equally well by answer, and then the defend- 
ant's own statement of the facts will be conclusive. 

^ A precedent of Buch a plea will be foand in Beames, Pleas in Equity, 889 ; 
and the case in which it was pleaded will be found reported in 14 Ves. 69, Claridge 
V. Hoare. 
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CHAPTER V. 



CROSS-BILLS. 



It is commonly said that a defendant may always avail him- 
self of every possible defence that he can have to a suit by means of 
an answer alone ; and this is true, if the term " defence " be used in 
its strict and proper sense. It often happens, however, in forensic 
contests as well as others, that the best (and even the only effectual) 
way of defending one's self against an: attack, is by attacking one's 
assailant in turn ; and when a defendant in equity wishes to adopt 
that mode of defence, an answer will not serve his purpose, but he 
must resort to a cross-bill. An answer is a shield, and not a weapon. 

116. The distinction between an attack and a defence, being radi- 
cal and obvious, and existing in the nature of things, belongs to all 
systems of judicial procedure alike ; but in the mode of dealing with 
this distinction there are wide differences. Thus, one system may 
provide no means by which a defendant can defeat an action by attack- 
ing the plaintiff in turn ; another may permit such an attack by means 
of a cross-action only ; while a third may permit an attack and a de- 
fence to be combined in one pleading, just as discovery and defence 
are combined in an answer in equity. Again, the same facts which 
will constitute a means of attack only in one system may be a de- 
fence proper in another system ; but this is not a difference in pro- 
cedure, it. is a difference in the law of rights. 

117. In all the foregoing particulars, the common law of England 
stan'ds at one extreme; for by that system a defendant can never 
defeat an action by attacking the plaintiff in any form.^ If a plain- 
tiff states a good cause of action on the face of his declaration, he 
will be entitled to recover unless he fails to prove some material part 
of his declaration, or unless the defendant alleges and proves facts 

^ Perhaps the action of replevin should be excepted from the statement in the 
text. That is regarded as a proceeding in rem (Fletcher v. Wilkins, 6 East, 283, 
286-287), in which both parties are actors or plaintiffs, the defendant's avowry 
being in the nature of a declaration (Co. Litt. 303 a) ; and if the defendant succeeds 
he has a judgment in his favor for a return of the property. 1 Wms. Saund. 847,. 
n. (3). 
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which destroy the effect of what is stated in the declaration. If the 
defendant has also a cause of action against the plaintiff, he may bring 
an action to enforce it, but it will have no effect upon the plaintiff's 
action against him. A reason for this will be found in the fact that 
every action at common law can be disposed of completely and satis- 
factorily without reference to any other action, and that the judg- 
ment to be rendered in one action cannot be legitimately affected by 
the judgment to be rendered in any other action. If a proper judg- 
ment be rendered in each of any two actions, taken separately, the 
two judgments will be perfectly harmonious and consistent, and if 
they are both satisfied or performed, perfect legal justice will be 
done ; yet it must be confessed that this perfect legal justice may be 
attended with practical inconvenience, and even injustice. Thus, if 
A and B mutually owe each other $1000, unless there be an agree- 
ment between them that the two debts shall pay and extinguish each 
other, either may sue the other for his debt, and the latter will have 
no means at common law of defending the action ; and the result may 
be that B, for example, will be compelled to pay A $1000, and then 
bring an action to recover it back in effect. More than this, A may 
be insolvent ; and yet he can compel B to pay, and give him only a 
worthless remedy in return. This inconvenience might have been 
remedied either by providing that mutual debts should extinguish 
each other by operation of law, so that, in the case supposed, A and 
B would each have a perfect defence to an action by the other, or 
by permitting either of them, when sued by the other, to set up his 
own claim in turn, the court being authorized to dispose of both claims 
by one judgment ; and this latter remedy might have been provided 
by means of a cross-action, or by authorizing the defendant to set up 
his own claim in the form of a plea. The latter course was the one 
adopted by the legislature in the statute of set-off.^ A plea of set-off, 
therefore, though in the form of a defence, is in the nature of a dec- 
laration in a cross-action.^ It does not purport either to traverse or to 
confess and avoid the plaintiff's declaration ; on the contrary, it ad- 
mits the plaintiff's right to recover, but asks the court to set off what 
shall be found due to the plaintiff against what shall be found due to 
the defendant, — a thing which the court could not do at common 
law, but is expressly authorized to do by the statute. Of course it 
follows that a replication to a plea of set-off is in the nature of a de- 
fence to a cross-action.* In several recent statutory systems of pro- 
cedure, the principle of the statute of set-off has been extended, under 

12 Geo. 2, c. 22, § 13 ; 8 Geo. 2, c. 24, § 5. 

3 1 Ch. PL (7th ed.) 601. 

8 Briscoe v. Hill, 10 M. & W. 735, 738. 
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the name of counter-claim, to other cases besides that of mutual 
debts ; but, so far as regards procedure, counter-claim does not differ 
from set-off. Subject to those statutory changes, the common law 
remains in its integrity; and, therefore, cross-actions, properly so 
called, are still unknown to that system. 

118. By the civil law, when there are cross-claims between a plain- 
tiff and defendant which are so connected with each other that the 
establishment of one can legitimately defeat, reduce, or modify the 
other, the defendant is always Entitled to insist that his own claim 
shall be litigated with that of the plaintiff; that both shall be disposed 
of by one sentence ; and that the plaintiff's recovery shall be limited 
to what he shall be entitled to, if any thing, as the result of adjust- 
ing both claims and striking a balance, if necessary, between them ; 
and he does this by bringing a cross-action (reconve9itio) } Mutual 
debts do not, indeed, properly constitute cioss-claims by the civil 
law, for they extinguish each other ipso jure^ and the party alone in 
whose favor the balance is, has a claim which can be enforced by 
action, and his claim is only to the extent of such balance. There- 
fore a defendant who, at common law, would have recourse to a 
statutory set-off, would not, by the civil law, bring a cross-action, but 
he would plead payment (compensatio),^ Nor is a defendant, who 
has a genuine cross-claim, bound to assert it by a cross-action ; he 
may assert it by a wholly separate and independent action. How, 
then, does a cross-action differ from one which is not a cross-action, 
and which nevertheless is brought by a defendant against a plaintiff? 
It is conceived that the essential difference is in the judgment. If 
a defendant wishes to have his own claim and the plaintiff's disposed 
of by one sentencje, in the manner before stated, he brings ^ cross- 
action. If he wishes to have his own claim disposed of by a separate 
sentence, and without any reference to the plaintiff's claim, he brings 
a separate action. In the latter case he may of course choose his 
own time for suing, and his own court, and may prosecute his action 
slowly or speedily, as he sees fit, and without any reference to the 
plaintiff's action ; but in the former case, as he wishes to have his 
action and the plaintiff's disposed of together, he must comply with 
the conditions necessary for that purpose. Thus, he must have the 
two actions heard together, and both must be heard upon the same 
evidence, i.e., all the evidence which is before the court in one must 

* Convenire means {inter alia) to summon or cite before a court of justice ; recon- 
venire, to re-summon or summon in turn ; and from these words respectively come 
conventiOf an action or suit, and reconvention a cross-action. Story, Eq. PI. § 402. 

2 Pothier, Traits des Obligations, Part 3, c. 4. 
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be before it in the other also ; ^ and this cannot be unless the evidence 
in both actions is taken during the same probatory term, and pub- 
lished at the same time. This makes it necessary that the defend- 
ant's action should be in readiness for the taking of testimony in time 
to enable the defendant to share in the plaintiff's probatory term. 
Hence, the general rule that a cross-action should be commenced at 
an early stage of the original action, viz., before the litis contestation 
and that the two should proceed pari passu j the litis contestatio 
taking place at the same time in each, and there being but one pro^ 
batory term, one publication, one conclusion, one hearing, and one 
sentence ; * but that, when the two actions cannot in the nature of 
things proceed strictly pari passu^ the original action is entitled to 
precedence.' 

129. A cross-action is commenced in the same manner as any 
other action, t.e., by issuing and serving a citation, and bringing the 
defendant into court ; but there would seem to be no necessity for 
this in the nature of things, for, the plaintiff being already in court 
qua plaintiff by his own voluntary act, it is reasonable to treat him 
as being there for all the purposes for which justice to the defendant 
requires his presence. It is only in respect to the pleadings, there- 
fore, that an original and cross-action constitute in substance two 
separate actions; and hence the formality of a cross-action might 
have been dispensed with in the civil law, as it is at common law in 
cases of set-off and counter-claim. Accordingly, the English eccle- 
siastical courts have in modem times relaxed the strictness of the 
ancient practice, and permit a defendant, instead of bringing a cross- 
action, to incorporate his cross-demand with his defensive pleading ; * 
in which case, of course, the plaintiff incorporates -his defence to the 
cross-demand with his second pleading; and so the pleadings con- 
tinue until the demand and the cross-demand are both fully devel- 
oped ; and from that stage every thing proceeds, in point of form, as 
in any single action. 

120. The Court of Chancery originally borrowed from the ecclesi- 
astical courts almost literally their practice in respect to cross-actions, 
and it has never relaxed the strictness of it as the latter courts have. 

1 Bj^ the chancery practice, an order of court is necessary to enable evidence 
taken in an original suit to be read in a cross-suit, or mce versa; but such an order 
is granted' as of course and without notice. 2 Dan. Ch. Pr. (6th ed.) 1405. 

2 Maranta, Speculum Aureum, Pars 4, Distinctio 6, num. 6-8 ; 2 Bum, Eccl. 
Law (Phillimore^s ed.) 186, 137. 

' Ibid.« Hence the rule in equity that a defendant is not entitled to an answer 
to a cross-bill until he has answered the original bill. Harris v. Harris, T. & R. 165. 
^ Best V. Best, 1 Addams, 411. 
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Indeed, with the system of pleading which has prevailed in the Court 
of Chancery, such a relaxation would be scarcely practicable ; for the 
bill and answer, as it is, contain so many different elements as to 
cause no little embarrassment. 

321. In regard to the classes of cases in which there is occasion 
for a cross-action or a cross-bill, the ecclesiastical practice furnishes 
some very good instances. Thus, if a suit be brought against a woman 
for jactitation of marriage, she may set up as a defence that she was 
lawfully married to the plaintiff; but she may also make use of the 
same fact as the foundation of a cross-action for the restitution of 
conjugal rights ; and, if she proves a marriage, the original libel will 
be dismissed, and sentence will be pronounced in her favor.^ So, if a 
wife sue for a restitution of conjugal rights, the husband may set up 
as a defence that she has been guilty of adultery ; but he may also 
avail himself of the same fact as the ground of a cross-action for a 
divorce a mensd et thoro; and, in the latter case, sentence will be 
pronounced in favor of the one or the other, according as the adultery 
be proved or not, assuming, of course, that the marriage is proved.^ 
On the other hand, if a wife sue for a divorce on the ground of cru- 
elty, it will be no defence for the husband that the wife has committed 
adultery ; * but it will be ground for a cross-action by the husband 
for a divorce ; and, if he sets up the wife's adultery by way of cross- 
action, sentence will be pronounced in favor of the husband or of the 
wife, according as the cruelty or the adultery be proved ; but, if both 
be proved, it is said to be doubtful what the sentence should be.* A 
better instance, however, of matter which does not constitute a de- 
fence, but which will sustain a cross-action, may be found in equity. 
Thus, if a bill alleges that the plaintiff is owner of a certain piece of 
land, and prays relief founded upon such ownership ; and the fact is 
that the plaintiff acquired his title by means of a deed of conveyance 
from the defendant, which he obtained by fraud, — the defendant can- 
not set up the fraud in a plea or answer, for it is no defence to the 
suit; the fraud rendered the deed voidable, not void;* the deed 
transferred the title to the plaintiff notwithstanding the fraud ; and, 
while the title remains in the plaintifl^ he cannot be deprived of the 
rights incident to his legal ownership : but the plaintiff's fraud will 
sustain a cross-bill by the defendant for the cancellation of th# deed, 

i 8 Bum, Eccl. Law, 188. 2 ibid. 

s 1 Addams, 489. * Best v. Best, 1 Addams, 411, 447. 

^ See Jacobs v. Richards, 18 Bear. 800; Holderness v, Rankin,*2 De Gez, F. & J. 
258, 271; Beddoes v. Pugh, 26 Beav. 407, 416-417; Eddleston ». Collins, 8 De Gex, 
M. & G. 1, 16. For a case in which fraud rendered a deed of convejance void, and 
not voidable merely, see Kennedy v. Green, 8 My. & E. 699, 718. 
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and for a re-conveyance of the property; and if the defendant -files 
such a bill, and sustains it by proof, a decree will be made in his favor, 
and the plaintiff's bill will be dismissed. In the end, therefore, the 
plaintiff will fail to recover, and yet he has a valid cause of action 
against the defendant until the latter obtains a decree depriving him 
of it. On the same principle, if a plaintiff founds his bill upon his 
alleged ownership of certain land, it will be no defence for the de- 
fendant to set up an agreement by the plaintiff to convey the same 
land to the defendant ; but if the agi'eeraent be one of which equity 
will enforce the specific performance, the defendant may set it up in 
a cross-bill for that purpose ; and in that way he will obtain a decree 
for a conveyance of the land, and the original bill will be dismissed.^ 
Indeed, it may be stated as a rule that, if the facts which a defendant 
wishes to set up destroy the plaintiff's apparent cause of action by 
their own force and. operation, they constitute a defence, and should 
be set up by answer or plea ; but, if they only furnish a reason why 
the court should make a decree depriving the plaintiff of his cause 
of action, they must be set up by cross-bill ; and in the latter case 
the defendant's answer to the original bill should strictly contain 
nothing but discovery. 

122. There are two important classes of cases in which the court 
gives relief to the defendant without filing a cross-bill, viz., bills for 
an account (in which, if it turns out that the balance is in favor of 
the defendant, the court will give him a decree for such balance),^ 
and bills for the specific performance of contracts (in which, if the 
parties differ as to the terms of the contract, and that question is 
decided in the defendant's favor, the court will compel the plaintiff to 
perform the contract as thus established).^ But these exceptions 
serve to prove the rule ; for they proceed distinctly upon the theory 
that the court only entertains such bills upon the condition that the 
plaintiff will consent to the same justice being rendered to the de- 
fendant that he asks for himself; and foimerly this consent was re- 
quired to be given expressly in the bill.* 

1 See Faulder v. Stuart, 11 Ves. 296, Cas. in Eq. PI. 249; Rowe v. Teed, 15 Ves. 
372, Cas. in Eq. PI. 257; Fox v, Pursseil, 3 Sm. & Gif. 242; Howelis v. Wilson, 84 
Beav. 678. 

* See mfra, n. (4). 

8 Fife V. Clayton, 13 Ves. 546, 1 C. C. Coop. t. Cott. 351. 

•* In Clarke v. Tipping, 4 Beav. 588, it was held not to be necessary for a plain- 
tiff in a bill for an account to submit to account himself ; and a demurrer for want 
of such submission was accordingly overruled. Lord Langdale said (p. 594) : 
" This point has certainly been a subject very often discussed. It was the subject 
of a difference of opinion between two very great and eminent lawyers ; and I 
recollect an occasion where, in the presence of two judges of this court, it was 
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1. When the right claimed by a defendant consists simply in 
excluding the plaintiff from the right asserted by the latter, of course 
there is no occasion for a cross-bill. Therefore, when a bill is filed 
by a mortgagor against a mortgagee for redemption, if the defendant 
can show that the plaintiff is not entitled to redeem, he can obtain 
the benefit of a foreclosure without filing a cross-bill for the purpose ; 
for the dismissal of a bill to redeem upon its merits is itself a fore- 
closure.^ 

124. As suits in equity are frequently complicated, and involve 
many conflicting interests, it not seldom happens that a suit cannot 
be completely disposed of without deciding upon claims of defend- 
ants, either against the plaintiff, or against co-defendants, or against 
property which is the subject of litigation ; and the only regular way 
of bringing such claims before the court is by cross-bill; and the 
court will, if necessary, direct and require such a bill to be filed.^ 

asked, what would happen upon such a demurrer as this. It was answered by one 
of them, 'I should have no hesitation in overruling it — not the slightest.' The an- 
swer made bj the other was, that .it required a good deal of consideration, and a 
difference of opinion was certainly expressed ; but occasions have repeatedly oc- 
curred where the plaintiff, not offering at all to account, and not admitting himself 
to be an accounting party, but seeking an account against a person acknowledged 
to be an accounting party, has appeared at the hearing to be himself accountable, 
and there the court has ordered him to account, and that without any offer having 
been made on his part. Notwithstanding the opinion of Sir Anthony Hart, which 
entirely coincided with the opinion he had formed long previously to his deciding 
the case of Hickson v. Ay 1 ward [3 Molloy, 16], I think that this court has often 
(notwithstanding the doubts which have been raised) ordered the plaintiff to do 
that which was just, when he was applying at the hearing to have justice done to 
himself; and I cannot have any doubt that, if this case were before me at the hear- 
ing, and the plaintiff were to try to confine his liability to the offer he has made, 
such attempt would fail." In Toulmin v. Reid, 14 Beav. 499, 605, the same learned 
judge said : " There are many cases where the plaintiff, an accounting party, who 
files a bill for taking the account, and for the administration of the* fund, is treated 
by the court as having thereby undertaken to account as the court might direct." 
And see, to the same effect, Jervis v, Berridge, L. R. 8 Ch. 351, 857. 

1 Cholmley v. Oxford, 2 Atk. 267; Fisher on Mortgages (2d ed.) § 1882. 

2 " It fi-equently happens, and particularly if any question arises between two 
defendants to a bill, that the court cannot make a complete decree without a cross- 
bill or cross-bills to bring every matter in dispute completely before the court, liti- 
gated by the proper parties, and upon proper proofs. In this case it becomes necessary 
for some or one of the defendants to the original bill to file a bill against the plain- 
tiff and other defendants in that bill, or some of them, and bring the litigated point 
properly before the court." Mitford (4th ed.) 81. ** Upon hearing a cause, it some- 
times appears that the suit already instituted is insufficient to bring before the court 
all matters necessary to enable it fully to decide upon the rights of all the parties. 
This most commonly happens where persons in opposite interests are co-defendants, 
80 that the court cannot determine their opposite interests upon the bill already filed, 
and the determination of their interests is yet necessary to a complete 4ecree upon 

11 
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There are one or two exceptions to the rule that a defendant 
cannot have relief against a co-defendant Mdthout filing a cross-bill ; 
but these are rather apparent than real. Thus, where a question had 
been regularly and fully litigated between the plaintiff and the de- 
fendant B, and it appeared to the court that the latter was liable, but 
that his liability was to a co-defendant A, the latter being liable to 
the plaintiff, Lord Redesdale made a decree against B, and in favor 
of A on the strength of the pleadings and proofs between the plaintiff 
and B ; and this decree was affirmed in the House of Lords. B hav- 
ing failed to defeat the claim when made by the plaintifi^ there was 
thought to be no reason for giving him an opportunity to litigate it 
again with his co-defendant A, who, by reason of the decree obtained 
by the plaintiff against him, stood in the plaintiff's shoes as to the 
claim against B.* So where the decision of a controversy between 
a plaintiff and two defendants raises an incidental and collateral 
question between the co-defendants, the court will sometimes dis- 
pose of the latter by means of a reference to a Master, and thus save 
the expense of a separate suit.^ And the same course has been taken 
where it was impossible to give the plaintiff the relief to which he 
was entitled, without first deciding a question between co-defend* 
ants.* 

It will be seen that none of the foregoing cases are exceptions to 
the rule, that a defendant in equity cannot set up a claim in his de- 
fensive pleadings. 

the subject-matter of the suit. In such a case, if upon hearing the cause the diffi- 
culty appears, and a cross-bill has not been exhibited to remove the difficulty, the 
court "will direct a bill to be filed, in order to bring all the rights of all the parties 
fully and properly for its decision ; and will reserve the directions or declarations 
which it may be necessary to give or make touching the matter not fully in litiga- 
tion by the former bill, until this new bill is brought to a hearing." Id. 82-83. 

1 La Touchci;. Dunsany, 1 Sch. & Lef. 137, 166-167; 2 id. 690, 709-710, 718. 

2 Hood V. Clapham, 19 Bear. 90, 96. 
* Duberly u. Day, 14 Bear. 9. 
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CHAPTER VI. 



BILLS OF DISCOVERY. 



126. At common law, the admissions of a party to a smt were 
good evidence for the adverse party, but there were no means of 
compelling him to give admissions. Equity, however, held that there 
was at least as much reason for compelling a party to disclose what he 
knew material to a controversy, as for compelling a witness to do the 
same thing ; and although a party was disabled, by interest, from tes- 
tifying on his own behali^ this was no reason why he should not admit 
the truth in favor of his adversary. And when a party had made ad- 
missions, the common law did not inquire whether they had been 
made voluntarily or through the compulsory process of the court of 
chancery ; . and hence they were equally good evidence in either case. 
Accordingly, the court of chancery has always entertained bills filed 
for the sole purpose of obtaining discovery to be used in a court of 
law ; and such discovery is given in an answer, just as it is upon a 
bill for relief. 

127. A bill for discovery by a plaintiff at law is framed in the 
same manner as a bill for relief with two exceptions or modifications, 
namely : first, a bill for discovery states the plaintiff's case at law in 
support of which he seeks discovery, instead of stating a case of 
which he asks the court of equity to take cognizance ; secondly, as 
a bill for discovery entitles the plaintiff to an answer only, it must 
not ask for any thing else, i.e., it must not pray for relief nor for a 
decree (the office of which is to give relief) ; for, if it does, it will be 
converted into a bill for relief and will have to stand or fall as such. 
When a bill for discovery is filed by a defendant at law, it states the 
facts which constitute his defence, if the latter is affirmative ; if it is 
negative, it contains allegations or charges of evidence merely. 

128. Bills for discovery are frequently filed by defendants in equity 
in aid of their defence, and they are then called cross-bills. They 
are framed on the same principles as bills for discovery by defendants 
at law. A defendant in equity is of course as much entitled to dis- 
covery as a plaintiff is ; and, if the civil law were followed in this par- 
ticular, a plaintiff would be required to answer directly the pleading 
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on the part of the defendant; but it will be remembered that a party 
can only be compelled to answer in chancery by a writ of subpoena 
under the great seal (38) ; and, as the only way provided by law of 
obtaining that writ is by filing a bill, defendants are compelled to seek 
discovery in that mode. 

129. There has been a controversy as to whether a defendant is 
entitled to discovery to aid him in preparing his answer. As to the 
part of the answer which • contains discovery, there seems to be no 
reason for giving the defendant any such right. He is only bound to 
answer honestly according to such knowledge as he has or has the 
means of obtaining; and if the plaintiff refuses to give him such 
information as he has, and for want of it the defendant denies what 
he would otherwise have admitted, it is the plaintiff's own fault that 
he has not obtained the adpiissions that he sought, and he suffers the 
consequences. Besides, it is the office of discovery to furnish a party 
with evidence to prove his own case or defence, not to give him in- 
foimation to enable him to give discovery intelligently to his adver- 
sary. As to that part of the answer which contains the defence, the 
case is different. There is no decisive reason why a defendant should 
be required to plead his defence before obtaining discovery to prove 
it ; and there are strong reasons why he should not be so required, 
when, as in equity, he is required to swear to his defence, and having 
once put it on record, is not permitted to withdraw it. A plaintiff 
at law may file a bill for discovery before he has even brought his 
action, and a defendant at law may do so before he has pleaded ; and 
yet pleadings at law do not have to be sworn to, and may be easily 
amended. It is true that a plaintiff in equity has to state his case 
in the bill before he can have discovery in support of it, but that is 
because he can only obtain discovery by way of answer to allegations 
or charges ; and, as the plaintiff may amend and change his bill ad 
libitum after the defendant has answered, no injustice is done him. 

130. How does the actual practice accord with principle in these 
respects ? The defendant may file a cross-bill for discovery as soon 
as he pleases after the original bill is filed ; but he is not entitled to 
have it answered until he has answered the original bill.^ Here is 
another mischief arising from confounding the two elements in an 
answer, and requiring them both to be combined in one instrument. 
It is just that the plaintiff should have priority in the matter of dis- 
covery, ^.^., that he should have discovery from the defendant before 
being required to give it to the defendant. Yet it is impossible to 
secure to him this right without compelling the defendant to cojnmit 
himself irrevocably to a sworn defence^ while in total ignorance as 

i See § 118, n. (8). 
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to what the plaintiff will admit or d«ny. The result has been that 
the plaintiff has been protected in his right, and the defendant has 
been sacrificed. If discovery and defence had been kept separate, no 
such difficulty would have arisen. 

131. A defendant being thus unable to obtain discovery by cross- 
bill before he has answered the original bill, attempts have been made 
to obtain it by motion ; but the difficulty which arises upon a cross- 
bill arises equally upon a motion, with the added difficulty that the 
court has no power to enforce discovery upon motion. In only one 
case has the court interfered in this way upon motion, and then it 
merely made an order extending the defendant's time to answer until 
two weeks after the plaintiff had produced for the defendant's inspec- 
tion a promissory note on which the bill was founded, the defendant 
having made an affidavit that he could not fully and satisfactorily an- 
swer the bill (i,e., in point of discovery), without such inspection.^ 
This inspection, it will be seen, was not discovery in any proper sense, 
and, if the preceding observations are correct, the defendant was not 
entitled to it ; unless, indeed, upon the principle that each party is 
entitled to an inspection of all documents to be used by his adversary, 
as in the ecclesiastical courts. This decision has never been followed 
even by the judge who made it,^ and it seems that it eannot now be 
considered as law;* 

132. The answer to a bill for discovery differs from aii answer to 
a bill for relief in containing no defence. As the controversy is to be 
decided in a court of law, or in another suit in equity, the setting up 
of a defence in the answer would be idle and impertinent. As soon, 
therefore, as an answer is filed which the plaintiff does not except to, 
or which, being excepted to, the court decides to be sufficient, the 
suit is at an end, or rather nothing remains but for the defendant to 
have his costs taxed and for the plaintiff to pay them ; for, the dis- 

1 Princess of Wales r. Eari of Liverpool, 1 Swanst. 114, Cas. in Eq. PI. 405, de- 
cided bj Lord Eldon in 1818. A similar motion had been refused by him in Pick- 
ering V. Rigby, 18 Ves. 484, Cas. in Eq. PI. 398, and in Micklethwait v. Moore, 8 Mer. 
292, Cas. in Eq. PL 400. 

3 A similar order was made, and under similar circumstances, by Sir J. Leach, 
Y. C, in Jones v. Lewis, 2 Sim. & St. 242, Cas. in Eq. PL 548, but it was discharged 
by Lord Eldon on appeal. See 4 Sim. 324. Lord Eldon also refused a similar motion 
in Jackson v. Sedgwick, 2 Wils. C. C. 167, Cas. in Eq. PL 542. 

3 Sir L. Shadwell, V. C, who, as junior counsel, opposed the motion in Princess 
of Wales 17. Lord Liverpool, seems to have regarded the decision with great dis- 
like. He refused to follow it in Penfold v. Nunn, 15 Sim. 405, Cas. in Eq. PL 544, 
and in Milligan v. Mitchell, 6 Sim. 186, 191 ; and in Damer v. Portarlington, 15 Sim. 
880, 888, he said : " Did any one ever hear, except in that very extraordinary case of 
the Princess of Wales v. Lord Liverpool (which I have always regarded as a merely 
political decision) of a defendant asking that the plaintiff shall produce his deeds V* 
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covery being for the plaintiff's benefit, he is required to pay for it, t,e^ 
to pay all the expense incurred by the defendant in putting in his 
answer, but not for the defendant's time and trouble. Upon a bill 
for relief, indeed, the party who loses the suit has to bear all his own 
expenses and pay those of his adversary ; but upon a bill for discov- 
ery the court knows nothing of the merits of the controversy, and 
has no control over the result of it, and, therefore, it adopts the rule 
above stated. 

133. Originally, it appears not to have been contemplated that a 
demurrer or plea would lie to a bill for discovery, unless it were a de- 
murrer or plea to the nature of the discovery sought or to the juris- 
diction of the court, €.^., a plea of purchase for value ; ^ and, though it 
was a result of this doctrine that plaintiffs might compel discovery to 
which they were not entitled, it seems to have been supposed that 
they were not likely to do so to any injurious extent, since they must 
do it at their own expense. But this view was afterwards abandoned, 
and in 1782 it was decided that, if a bill of discovery in aid of an 
action at law stated no good cause of action against the defendant, 
it might be demurred to on that ground, i.g., that it showed on its 
face no right to relief at law, and, therefore, no right to discovery in 
equity.^ Three years later, in Hindman v, Taylor,* the question was 
raised whether a defendant could protect himself from answering a 
bill for discovery by setting up an affirmative defence by plea ; and, 
though Lord Thurlow decided the question in the negative, his deci- 
sion has since been overruled ; and it is now fully settled that any 
defence may be set up to a bill for discovery by demurrer or plea, 
the same as to a bill for relief; * and, if successful, it will protect the 
defendant from answering.* 

134. It follows from this that it may be necessary to bring a bill 
for discovery to a hearing, and for the court to, make a decree. For 
if the defendant pleads to such a bill, the plaintiff is entitled to take 
issue upon the truth of the plea ; and, if he does so, the only way of 
deciding the issue is by taking testimony and bringing the cause to 
a hearing. If the decision is in the defendant's favor, the bill is dis- 

1 See next chapter. 

2 Debigge v. Lord Howe, cited in 8 Bro. C. C. 156. 

3 2 Bro. C. C. 7, Cas. in Eq. Pi. 1. 

^ Smith V. Fox, 6 Hare, 386, Cas. in Eq. Fl. 36. It seems, however, that a de- 
murrer to a bill for discovery will not be allowed, unless the judge thinks it clear 
that the bill states no case. Thomas v. Tyler, 3 T. & Coll. 255, Cas. in Eq. PL 41. 
Compare § 96. 

5 In case of a negative plea, it must of course be supported by an answer ; but 
this is for the purpose of trying the truth of the plea in equity. The plaintiff may, 
indeed, use it in the action at law; but it will seldom be for his interest to do so. 
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missed ; but, if it is in the plaintiff's favor, it seems that there must 
be a decree that the plaintiff is entitled to the discovery sought, and 
directing a reference to a master to examine the defendant upon in- 
terrogatories. Such would be the course, mutatis mutandis, upon a 
bill for relief, and it seems that that analogy should be followed.^ It 
is not obvious in what other way the plaintiff can obtain the discov- 
ery to which he is entitled, for it is too late for the defendant to an- 
swer in the ordinary way. It is true that a bill for discovery must 
not ask for a decree, as that would make it a bill for relief; but the 
decree in the case supposed is caused entirely by the defence to the 
bill ; and if the defendant sets up, and the court admits, a defence 
which can only be gotten rid of by a hearing and (Jecree, this result 
must not be imputed as a fault to the plaintiff. 

In point of authority, however, there is no instance reported of a 
plea to a bill for discovery having been replied to, and the books state 
without qualification that there is no hearing or decree upon a bill for 
discovery. 

135. When a bill for discovery, being filed by a defendant to an 
action at law or suit in equity, in support of a negative defence, con- 
tains only charges of evidence, of course it is not open to a demurrer 
or plea, unless it be to the nature of the discovery sought. 

136. A defendant to a bill for relief may object that there is a 
non-joinder or a mis-joinder of other parties as defendants. But no 
such objection can be made to a bill for discovery ; for discovery is 
sought from each defendant individually, and it is a matter of no in- 
terest to a defendant to a bill for discovery whether other persons 
are or are not also made defendants. 

137. Independently of statute, it has never been the practice to 
take a bill for discovery pro confesso. The absence of any such prac- 
tice may be accounted for in two ways : First, a bill for relief is taken 
pro confesso by a decree, giving the plaintiff such relief as the alle- 
gations in his bill entitle him to ; and, as it has never been supposed 
that there could be a decree upon a bill for discovery, the conclusion 
would naturally be that such a bill could not be taken pro confesso. 
Secondly, the theory that a litigant who refuses to say whether the 
matters alleged against him by his adversary are true or false, thereby 
admits them to be true, being entirely repugnant to common-law 

1 There is a difference, however, between a bill for discovery and a bill for re- 
lief, in respect to the amount of discovery required after a decision against the truth 
of a plea. Such a decision establishes the truth of all the issuable allegations of 
the bill, but only for the purposes of that suit. Hence, upon a bill for relief, the 
plaintiff needs discovery only as to the amount of his claim ; while, upon a bill for 
discovery, he needs it as to his whole bill. 
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principles of evidence, the taking of a bill pro confesso would not 
render the bill competent evidence against the defendant in a court 
of law.^ 

138. Provision w.as made, however, by statute of 45 Geo. III. 
(1805) c. 124,* for, taking bills for discovery pro confesso by order 
(not by decree), in case of defendants who could not be imprisoned 
for contempt in refusing to answer ; and the statute expressly de- 
clared that a bill so taken pro confesso should be evidence against 
the defendant to the same extent as if he had answered the bill and 
admitted it to be true throughout.' 

^ Of course, this last reason furnishes no objection to taking pro confesso a cross- 
bill for discovery filed by a defendant in equity in aid of his defence. See Cory ?^ 
Gertcken, 2 Madd. 40, 43, 45. But, on the other hand, it shows that a bill for relief 
taken pro confesso can never be read as evidence against the defendant in a court of 
law. In other words, the taking of a bill pro confesso is operative in equity only. 

2 §§ 5, 6. 

' The words of the statute are (§ 6) : " that when and so soon as any such 
order 'shall have been pronounced by «ny such court of equity for taking such bill 
pro confesso, that then such bill in equity so taken pro confesso shall be taken and 
read in any court of law or equity as evidence of the facts and matters and things 
therein contained, in the same manner as if such facts, matters, and things had 
been admitted to be true by the answer of the defendant put in to such bill, and 
such bill so taken pro confesso shall be received and taken in evidence of such and 
the same &cts, and on behalf of such and so many persons, as the answer of the 
defendant to the said bill could and might have been read and received in evidence 
of, in case such answer had been put in by the defendant thereto, and had admitted 
the same facts, matters, and circumstances as in such bill stated and set forth." 
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CHAPTER VII. 

PURCHASE FOR VALUE WITHOUT NOTICE. 

139. The doctrines which form the subject of this chapter are for 
the most part peculiar to courts of equity. At common law, the title 
of a purchaser generally depends, first, upon the title of his vendor ; 
secondly, upon whether the vendor has transferred his title to the 
purchaser. If the vendor had no title, or if his title was defective, 
it is not material that the purchaser paid the full value of the prop- 
erty, and supposed he was acquiring a perfect title. If the vendor's 
title was perfect, it depends upon his. own acts and intentions, and 
not upon the merits of the purchaser, whether he has transferred his 
title to the latter. But there have always been exceptional cases, 
even at common law, in which a purchaser for value without notice 
acquired a perfect title, regardless of the title of his vendor. One of 
these exceptions (in England) is that of goods sold in market overt ; 
another is that of current coin paid and received as money ; and this 
exception has been extended in modern times so as to include all 
negotiable securities payable to bearer. Another exception (under 
our recording acts) is that of the sale ,and conveyance of real estate 
to which the vendor has no title in consequence of his having previously 
conveyed it to another person by an unrecorded deed. "iChese excep- 
tions, however, are all founded upon public policy, and the merits of 
the individual purchaser, though a necessary element of liis title, are 
by no means the controlling consideration in establishing and main- 
taining it. 

140. Nor does equity differ at all from common law as to what 
constitutes title to property, i.e., makes one the owner of it. In this 
respect, as in others, common law is another name for the law of the 
land, and courts of equity are as much bound by it as those courts 
whose exclusive province it is to administer it. Moreover, courts of 
equity follow the common-law rule in dealing with equitable interests ; 
so that a purchaser who acquires only a right in equity, takes it sub- 
ject to all prior equitable claims, whether he had notice of them or 
not. It is only, therefore, when an equitable claim to property comes 
into competition with the legal ownership, that the peculiar doctrines 
of equity in regard to purchase for value without notice are called 

12 
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into action ; and even then the inquiry is, not whether the equitable 
claimant, but whether the legal owner, is a purchaser for value with- 
out notice. If he is, he takes the property discharged from the ad- 
verse equitable claim ; if he is not, he is bound by it. In other words, 
purchase for value without notice is not a source of title, either legal 
or equitable, and it is not commonly a material element of either ; it 
is material only to one who is legal owner without it, and it is ma- 
terial to him only for the purpose of rendering his title unimpeach- 
able in equity. 

141. The reason why all equitable rights to property are lost the 
moment the legal ownership is transferred for value to a person who 
has no notice that it is subject to any equitable rights, will be found 
in the fundamental nature of equitable jurisdiction, as explained in 
previous paragraphs.* It is only by a figure of speech that a per- 
son who has not the legal title to property can be said to be the 
equitable owner of it. What is called equitable ownership or equi- 
table title or an equitable estate is in truth only a personal claim against 
the real owner ; for equity has no jurisdiction in rem, and cannot, 
therefore, confer a true ownership, except by its power over the per- 
son with whom the ownership resides, i.e., by compelling him to con- 
vey. Thus, if A has been clothed with the ownership of property 
for the sole purpose of holding it for the benefit of B, or if, being the 
owner, he has made a valid agreement with B to convey it to him, 
or if A, though the owner of the property, acquired his title from B 
by fraud ; in each of these cases, equity will compel A to convey to 
B ; and it is only because of this personal right of B against A (and 
because equity often creates a semblance of true ownership by treating 
what ought to be done as having been done), that B can be said to 
be the owner of the property in equity. If, therefore, A transfer the 
property to C, B's remedy in respect to the property will be gone, 
unless C be privy to B's equity, i»e^ unless he have notice of it ex- 
press or implied. If he paid nothing for the property (6.^., if he 
received it as a gift, or in payment of a debt, or upon credit), the law 
will imply notice against him, and thus establish privity ; but if he 
paid for the property its full value, and had no knowledge or notice 
of B's equity when he made the payment, it will be impossible to 
subject the property to B's claim without holding that the latter is 
a right in rem. 

142. It follows, from what has already been said, that it is never 
a part of the plaintiff's case in equity (more than at law) to allege 
or prove that he is a purchaser for value without notice. If he has 
the legal title, such allegation or proof will be unnecessary ; if he 

1 See § 42, et seq. 
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has not the legal title, it will be useless. It is only in reference to a 
defendant, therefore, that such an inquiry can arise ; and it will al- 
ways arise as to a defendant who has the legal title to property, and 
whom a plaintiff attempts to charge with an equity in respect to such 
property, upon the sole ground that he is in privity with the person 
originally subject to the equity. It has generally been supposed or 
assumed that a defendant under such circumstances has the burden 
of alleging and proving his purchase for value as an affirmative de- 
fence ; and this view is countenanced by the fact that otherwise the 
plaintiff may be required to allege and prove a negative. It Seems, 
however, that the plaintiff clearly has no case against the defendant 
until it is made to appear that the latter is privy to the plaintiff's 
equity ; and, if so, the burden is on the plaintiff to allege and prove 
that the defendant had notice in fact of his equity, or that he paid no 
value, and so had notice in law.* In the absence of any such allega- 
tion, therefore, the bill will be demurrable ; and if the bill contain 
the necessary allegation, the defence will be negative.^ 

143. The doctrine of purchase for value without notice, as thus 
far considered, properly belongs to the law of property, procedure 
being only incidentally concerned with it ; and if the subject of the 
present chapter had no other aspect, it would not find a place in these 
sheets. There are numerous cases, however, in which purchase for 
value will constitute a good affirmative defence in equity, though the 
defendant have no legal title, and even though the entire legal title 
be in the plaintiff. In such cases, therefore, the defence must rest 
upon some other principle than the defendant's right to the property 
in question, for it assumes that he has no such right, at least as against 
the plaintiff. Upon what principle, then, does it rest ? Any one who 
searches the authorities for an answer to this question will find much 
conflict of opinion, and some confusion of ideas ; but it is believed 
that the actual decisions are, with few exceptions, in harmony with 
each other, and that they rest upon a principle which is at least clear 

^ If A transfer the property to C, and C to D, and B wish to charge D, he most 
allege and prove either notice or non-payment of value against both C and D ; for 
if C took an unimpeachable title, he could transfer it to D, whether the latter had 
notice or not, and whether he paid value or not. So, though the title of C were 
impeachable on account of notice or non-payment of value, the title of D would be 
unimpeachable, if he obtained it for value and without notice. See Jerrard v, 
Saunders, infra. 

^ Jerrard v. Saunders, 2 Yes. Jr. 187, 454, Cas. in Eq. PL 118, 230, is a case of 
this description. Consequently, the charges of notice in that case are not in the na- 
ture of a replication to an anticipated defence of purchase for value, but they are 
a part of the plaintiff's original case, without which the bill would have been de- 
murrable. The answer, it is true, sets up purchase for value as an affirmative de- 
fence, but it seems to have been unnecessary. 
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and intelligible, if not satisfactory. The only cases in which the suf^ 
ficiency of such a defence can properly be made a question, are those 
in which the controversy relates to property, in respect to which the 
bill sets up a claim in the plaintiff's favor which is valid upon its face, 
and shows a right to relief* against the defendant in a court of equity. 
Such cases may be divided into two classes : First, those in which the 
claim or title set up by the plaintiff is one of which equity has com- 
plete and final jurisdiction ; secondly, those in which the plaintiff's 
right is not directly cognizable by a court of equity, and in which 
consequently the aid of equity is sought, not for its own sake, but be- 
cause it may assist the plaintiff in recovering or defending his right 
at law. In the first class of cases, it seems clear that the defence in 
question is not available, for it does not in any manner meet the 
plaintiff's claim. It neither denies it, nor avoids it ; and as it sets 
up matter purely equitable, of course it does not go to the jurisdiction 
of the court. In other words, it shows no reason why the court should 
not decide the case ; and yet, if it does decide it, the decision must 
be in the plaintiff's favor, notwithstanding the defendant was a pur- 
chaser for value. In the second class of cases, though the defence 
equally fails to meet the plaintiff's alleged title, it is not so clear 
that it does not show a sufficient reason why the bill should not be 
entertained. As the plaintiff's title is a legal one, and not within 
equitable cognizance, the court can have no security that he will not 
make an inequitable use of it after he has obtained the assistance 
from equity which he seeks ; that he will not, for example, dispossess 
the defendant by means of a naked legal title, which would have no 
value in the eyes of a court of equity. If he should attempt to do 
so, equity could not restrain him by injunction, for the defendant, 
having no title to the property, legal or equitable, could not sustain 
a bill for that purpose. And yet the defendant has an equity, as dis- 
tinguished from an equitable title, which is regarded with great favor ; 
and though he cannot obtain relief in equity himself as plaintiff yet 
equity will not give relief against him, except in favor of one who 
has a superior equity. Will it, then, upon the application of a plain- 
tiff who shows nothing but legal title, deprive such a defendant of 
any legal advantage that he may have secured, and, having thus dis- 
armed him, turn him over to the tender mercies of a court in which 
nothing but legal title will do him any good, and in which no want 
of equity will do his adversary any harm ? Rather, as such a pur- 
chaser must in the end defend his equity by legal weapons alone, 
will not a court of equity, being unable to help him, at least leave 
him free to make the best fight he can? This latter question has 

I " Belief" is here used in a general sense, not as distinguished from di8Coyer7, 
but as including discovery. 
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been answered in the affirmative; and accordingly the defence of 
purchase for value has been sustained. 

144. The rule may, therefore, be stated thus : To a bill invoking 
the auxiliary jurisdiction of equity,^ purchase for value is a good 
affirmative defence, not to the title set up by the plaintiff, but to the 
jurisdiction of the court ; but to a bill invoking the exclusive or con- 
current jurisdiction, it is not a defence, unless the defendant have the 
legal title as before explained ; and then it may be a negative de- 
fence going to the merits of the plaintiff's claim. It is not always 
easy, however, to distinguish the auxiliary jurisdiction from the ex- 
clusive and concurrent jurisdictions; and it must not be supposed 
that the distinction can always be made by the application of any 
simple and uniform test. In particular, the fact that the plaintiff has 
the legal title does not furnish any such test ; for though the auxiliary 
jurisdiction can be invoked only in aid of a legal title or right, the 
converse does not hold, namely, that the exclusive or concurrent juris- 
diction can be invoked only in aid of an equitable title or right. 
Indeed, a legal title in the plaintiff is an incident common to the 
auxiliary and the concurrent jurisdiction ; and while the exclusive 
jurisdiction is often founded upon the want of a legal title or right in 
the plaintiff, it is also not unfrequently founded upon wholly different 
considerations. It is not, therefore, because the plaintiff has the legal 
title (for that is not of itself a demeiit), but because of the use that 
he may make of it, that a. court of equity refuses to assist him against 
a purchaser for value. 

145. The auxiliary jurisdiction is most frequently resorted to for 
the purpose of obtaining evidence to assist the plaintiff in prosecuting 
or defending an action at law. This purpose is accomplished by 
means of a bill for discovery, or for the perpetuation of testimony, 
or for the examination of witnesses de bene esse or on commission. 
To all such bills, therefore, purchase for value is a good affirmative 
defence,^ though the chief occasion for resorting to it is when the 
bill is filed in aid of an action to recover property of which the de- 
fendant is in possession. The same principle has been extended 

1 In reference to the division of equitable jurisdiction into auxiliary, concurrent, 
and exclusive, see Fonblanque, B. 1, c. 1, § 3, n. (/). 

2 Bassett v, Nosworthy, Cas. t. Finch, 102, 2 White & Tudor, 1 ; Burlace v. Cook, 
2 Freem. 24, Cas. in Eq. PI. 233, n. (1) ; Pennington v. Beechey, 2 Sim. & St. 282, 
Cas. in Eq. PL 80. And see Jerrard v. Saunders, infra; Wallwyn v. Lee, 9 
Ves. 24. The foregoing authorities relate to bills for discovery. As to the other 
classes of bills referred to in the text, there seems to be no decision in point. In 
reference to bills to perpetuate testimony, the dicta are contradictory. See Jerrard 
u. Saunders, 2 Ves. Jr. 454, 468, Cas. in Eq. PL 230, 234 ; Dursley t;. Berkeley, 
6 Ves. 251, 263-264. 
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(though not without a conflict of decision),^ to a bill by a party in 
possession of land, and claiming to own it, to recover the title-deeds. 
This is not, indeed, a bill for discovery, though it accomplishes the 
same object, and more effectively, so far as regards the evidence con- 
tained in the title-deeds. It seems also at first sight to be a case of 
concurrent jurisdiction ; and so it is if regard be had to the title- 
deeds alone ; and if a defendant should plead to such a bill that he 
had purchased the title-deeds for value, the plea would not be good. 
But when it is said that purchase for value is a good defence to such 
a bill, a purchase of the land to which the title-deeds relate is what 
is meant. The title-deeds have no intrinsic value ; they are an inci- 
dent to the land, belong to the owner of the land, and when the title 
to the land is transferred, either by the act of the owner or by act of 
law, the title-deeds go with it. The object, therefore, of a bill to re- 
cover the title-deeds is to assist the plaintiff in defending the title 
and possession of the land ; and hence it may be properly said to 
invoke the auxiliary jurisdiction. There is still another kind of bill 
which, it seems, should be classed with bills to obtain testimony, though 
it assumes directly a very different form. It is a bill for the cancella- 
tion of a void instrument, purporting to affect the title to property 
belonging to the plaintiff, and of which he is in possession. Of course 
the plaintiff has a perfect defence to any action brought upon such 
an instrument; and, upon ordinary principles, the only ground for 
his going into equity before any action is brought against him would 
be to perpetuate testimony to prove the nullity of the instrument ; 
but in this particular case, equity takes a shorter cut, and, instead of 
perpetuating evidence in aid of a defence, it deprives the defendant 
of the means of bringing an action. Although such a bill, therefore, 
like a bill for the recovery of title-deeds, seems upon its face to call 
for the exercise of the exclusive or concurrent jurisdiction, it does 
not in truth differ in that respect from a bill to perpetuate testimony. 
Equity has no jurisdiction to decide upon the title to the property ; 
and though it should declare the instrument to be void, it seems that 
its decision would not be binding upon a court of law in an action by 
the defendant in equity to recover the property. If equity, there- 
fore, strains its jurisdiction in ordering the instrument to be cancelled, 
that would not seem to be a good reason for its going further in the 
plaintiff's favor, and depriving the defendant of the defence of pur- 
chase for value.^ 

1 Wallwyn v. Lee, 9 Ves. 24, overruling Strode v. Blackburne, 8 Ves. 222. 

2 Portarlington v. Soulby, 6 Sim. 856, Cas. in Eq. PI. 148. The instrument 
sought to be cancelled in that case was a void bill of exchange ; but the principle 
seems to be the same. 



PURCHASE FOR VALUE WITHOUT NOTICE. 95 

146. Another 6coasion (formerly common in England), for resort- 
ing to the auxiliary jurisdiction of equity, is where the plaintiff is the 
owner of certain property, but his title is defective by reason of an 
outstanding satisfied term or other naked legal incumbrance. As 
equity requires all naked legal titles to be held for the benefit of the 
real owner of the property, whether legal or equitable, the plaintiff, 
in the case supposed, may file a bill to have the term or other legal 
incumbrance assigned to him, if he is already in possession of the 
property ; or, if the defendant is in possession, to restrain him from 
setting it up in defence to an ejectment. But if the defendant has 
purchased the property for value from some third person, in the be- 
lief that he was getting a perfect title, he may plead his purchase as 
a defence to such a bill ; and this too, although he have obtained the 
term or incumbrance without value and with full notice of the plain- 
tiff's title ; for, having paid his money in good faith, and being en- 
tirely at the plaintiff's mercy, if he can procure the protection of a 
legal title (though it be a naked one), equity will regard it as tabula 
in navfragio^ and will not deprive him of it.^ 

147. The concurrent jurisdiction of equity is founded upon the 
supposed inadequacy of the remedy at law ; in consequence of which 
the plaintiff is permitted, but not required, to sue in equity. He 
must content himself however, with one jurisdiction or the other ; 
and hence, if he resorts to equity, he must accept such justice as 
equity will give him. Of course he is assumed to have a legal title, 
for otherwise it would not be a case of concurrent jurisdiction ; but, 
if he resorts to equity, he must also show an equitable title. There 
would, therefore, be no propriety in permitting the defendant to plead 
purchase for value ; for he has all the protection that he is entitled 
to without it. Accordingly, it has been held that purchase for value 
could not be pleaded to a bill by a widow for the assignment of 
dower,^ or by a parson for an account of tithes ; ® and the same prin- 

^ " A purchaser bona fide, without notice of any defect in his title at the time of 
the purchase made, may lawfully huy in a statute, or mortgage, or any other incum- 
brance ; and if he can defend himself at law by any such incumbrances bought in, 
his adversary shall never be aided in a court of equity by setting aside such incum- 
brances ; for equity will not disarm a purchaser, but assist him/' Per Lord Notting- 
ham, in Bassett v. Nosworthy, sujrra, *' If a purchaser can get in a satisfied term, 
he may make use of it ; and this court will not prevent him." Per Lord Eldon, in 
Wallwyn v, Lee, 9 Yes. 24, 81. " It is a settled rule of this court that, if there be 
a purchaser for a valuable consideration without notice, and his title is impugned, he 
may get in any outstanding legal estate, and set it up in defence to any ejectment 
that may be brought against him." Per Shadwell, Y. C, in Goleborn v. Alcock, 
2 Sim. 552, 559. 

a WiUiams t;. Lambe, 8 Bro. C. C. 264. 

3 Collins V, Archer, 1 Buss. & My. 284. 
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ciple would be applicable to a bill for a partition, or for the recovery 
of a rent.^ 

148. The exclusive jurisdiction of equity is commonly, though 
not always, founded upon the want of a legal title in the plaintiff. 
An instance in which the plaintiff's title is equitable is where there 
are several successive mortgagees, neither of whom has the legal title, 
and a bill is filed by the first one, claiming to have his mortgage sat- 
isfied out of the property in preference to the others. It would be 
absurd to permit either of the subsequent mortgagees to plead pur- 
chase for value to such a bill ; for if this could be done, d, fortiori the 
first mortgagee could plead the same defence to a bill by either of 
the others ; and the result would be that the court would refuse to 
administer justice in a case exclusively within its cognizance. The 
first mortgagee, therefore, is entitled to the relief which he seeks, the 
rule applicable to such a case being " qui prior est tempore potior est 
jure,^'^ And if either of the subsequent mortgagees has obtained 
possession of the property,® or of the title-deeds,* or has procured an 
outstanding satisfied term or other naked legal title, the court will 
not hesitate to deprive him of either, assuming, of course, in case of 
a legal title, that he acquired it after he paid his money or with no- 
tice of the first mortgage. Suppose, then, the case of three succes- 
sive mortgagees, the first of whom has the legal estate ; that the thir^ 
mortgagee, with notice of the second mortgage, purchases the first mort- 
gage and takes an assignment of it, with a conveyance of the legal 
estate ; and that the second mortgagee then files a bill against the 
third to redeem the first mortgage, i.e., to have the legal estate con- 
veyed to him upon his paying the amount due on the first mortgage. 
Can the third mortgagee plead to such a bill that he paid his money 
on the third mortgage without notice of the second ; and by that 
means retain the legal estate until the third mortgage is paid off as 
well as the first ? It follows from what has already been said, and it 
seems clear upon principle, that he cannot. Yet it was decided other- 
wise in the celebrated case of Marsh v. Lee,^ which is received as law 
in England to this day ; but as that case is the source and origin of 
the English doctrine of tacking * (a doctrine which has been very 

1 It seems, therefore, that Attorney-General v. Wilkins, 17 Beav. 285, cannot be 
supported. 

2 Phillips V. PhiUips, 4 De G. F. & J. 208. 8 Id. 208, 218. 

* Frazer v. Jones, 17 L. J., Ch., 353, 355-356 ; Stackhouse v. Countess of Jersey, 
1 John. & Hem. 721 ; Newton v. Newton, L. R. 6 Eq. 135, 4 Ch. 143. Joyce v. De 
Moleyns, 2 Jo. & La T. 374, must, it seems, be considered as overruled. 

6 2 Vent. 387, 1 Ch. Cas. 162, 1 White & Tudor, 611. 

6 Marsh v, Lee having decided that the third mortgagee, in the case supposed, 
could retain the legal estate, and thereby control the property, until both the first 
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generally and justly condemned for its unsoundness), there need be* 
less hesitation in dissenting from it. Indeed, a stronger condemna- 
tion could not be pronounced upon the decision in Marsh v. Lee than 
to say that the doctrine of tacking is a just deduction from it. 

149. Instances of exclusive jurisdiction in which the plaintiff has 
a legal title, will be found in bills of equitable ejectment and bills of 
foreclosure. In the former, the jurisdiction is founded upon the fact 
that an action of ejectment will not lie, in consequence of the plain- 
tiff's not having the immediate right of possession ; ^ while, in the 
latter, it is founded upon the fact that the plaintiff's title, though 
perfect at law, is impeachable in equity; and the object of the bill is 
to make the plaintiff's title perfect in equity. No case has been 
found in which a plea of purchase for value to a bill of equitable 
ejectment has been attempted ; and it may be assumed that it would 
not be allowed. That a subsequent mortgagee or purchaser of the 
equity of redemption cannot plead purchase for value to a bill of 
foreclosure, has been decided by the highest authority.* It should 
be observed, however, that a decree of foreclosure does not give the 
plaintiff possession of the mortgaged property; for that he has a 
perfect remedy at law, either before or after foreclosure ; and he is 
equally entitled to a foreclosure, whether he is in or out of possession. 
If, therefore, the defendant, in the case just put, can either obtain or 
keep possession of the mortgaged property by means of a dry out- 
standing term, equity will not interfere with him. In other words, 
if a bill be filed to enjoin him, he may plead purchase for value.' 

150. As has been stated in a previous paragraph (111), when pur- 
chase for value is pleaded as an affirmative defence, it seems not to be 
necessary for the defendant to deny notice, unless it is charged in the 
bill ; and if it is charged, the charge is in the nature of a replication, and 
the denial of it in the plea is in the nature of a rejoinder, i,e,, it makes 
the plea anomalous. If the defence be set up by answer, it is not 
strictly necessary to deny notice, even when charged in the bill, ex- 
cept by way of discovery. 

and third mortgages were paid off, it was held to follow as a consequence that the 
third mortgagee thus acquired a priority over the second to all intents and purposes ; 
and hence that the third mortgagee might sustain a bill against the second to com- 
pel him to redeem the first and third mortgages, or be foreclosed. Lord Chief Jus- 
tice Holt appears to have been one of the first to exercise this right. Holt v. Mill, 
2 Yem. 279. This is known as the doctrine of tacking. The third mortgagee is 
said to tack the third mortgage to the first, and thus to " squeeze out " the second. 

1 Armitage v. Wadsworth, 1 Madd. 189, Cas. in Eq. Fi. 70. 

i Finch V. Shaw, 19 Beav. 600, 6 H. L. Cas. 906. 

' There was an outstanding term in Finch v, Shaw, Bupra, but, as it was to se- 
cure a rent-charge, it was not a dry term. 

13 
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ISL There has been some difference of opinion as to whether pur- 
chase for yalae must be set np by plea (and not by answer), in order 
to protect the defendant from giving discovery. The question de- 
pends upon whether purchase for value is to be regarded as a defence, 
and a defence only, or whether it is also an objection to giving dis- 
covery from the nature of the discovery sought (68^ 69). It is difficult 
to maintain the latter view ; for, if it were true, a defendant might 
establish by his answer that he was a purchaser for value, and so 
refuse to give discovery, and yet the plaintiff might maintain his bill 
by other evidence. But it seems clear that when purchase for value 
is available for any purpose, it is a cause for dismissing the bill. It 
seems at first sight not to be a defence to a bill for discovery in aid 
of an action at law, as it does not show that the plaintiff has not a 
good cause of action ; but in truth it is the same kind of defence to 
such a bill that it is to any other, namely, a defence going to the 
jurisdiction of the court. Accordingly, the later cases hold (and it 
seems correctly) that it must be set up by plea, if the defendant would 
avoid giving discovery.^ 

I Ovey V. LeightOD, 2 Sim. & St 284, Cas. in Eq. Fl. 268 ; Foitarlington v. 
Soulby, 7 Sim. 28, Cas. in Eq. PL 269; Lancaster v, Evors, 1 Phillips, 849, 852, 
Cas. in Eq. Fl. 277, 279. Jerrard v. Saunders, 2 Yes. Jr. 464, Cas. in Eq. FL 230, 
must be considered as overruled. 
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CHAPTER VIIL 

DISCOVERY AND RELIEF. 

1S2. If a bill for relief does not contain sufficient allegations to 
entitle the plaintiff to any relief, the defendant is not bound to an- 
swer such allegations as it does contain, provided he chooses to pro- 
tect himself by a demurrer. So if a bill for relief contains allegations 
which are not material or relevant to any relief which the plaintiff 
can obtain by the bill, the defendant may refuse to answer such alle- 
gations. The reason is the same in both cases, namely, that the alle- 
gations which the defendant declines to answer, do not establish, nor 
tend to establish, any right in the plaintiff against the defendant. 
For the same reason, a defendant is not bound to answer a bill for 
discovery in aid of an action at law, if the allegations which it con- 
tains do not show any right of action in the plaintiff against the de- 
fendant ; nor is he bound to answer any allegations which are not 
material or relevant to any right of action which the bill shows. 
And the same principle applies, mutatis mutandis^ to a bill for dis- 
covery in aid of a defence to an action at law or a suit in equity. 
But suppose a bill shows a clear right in the plaintiff to recover 
against the defendant, either at law or in equity ; and that the plain- 
tiff claims a right to relief in equity, while the defendant insists that 
an action at law is his only remedy. How is the defendant to deal 
with such a bill ? Regarding it as a bill for relief, he would demur 
to it ; but if it is to be treated as a bill for discovery, he must answer 
it. May the plaintiff insist upon its being regarded in both aspects ? 
That would be permitting him to play fast and loose. The defend- 
ant would have to answer the bill as a bill for discovery, and defend 
it as a bill for relief; while he would be wholly deprived of the right 
of objecting to the jurisdiction by demurrer. Moreover, after obtain- 
ing an answer, the plaintiff might also bring an action at law, and 
thus compel the defendant to defend himself in two courts at the 
same time against the same claim; and the result might be that the 
plaintiff would recover in both courts, and thereby compel the de- 
fendant to pay two bills of costs. On the same principle, any plaintiff 
might file a bill for relief for the mere purpose of obtaining discov- 
ery ; and instead of incurring any penalty by so doing, he would gain 
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an advantage, as be would deprive the defendant of the right which a 
defendant to a bill for discovery has of recovering his costs immedi- 
ately upon filing a sufficient answer. In order, therefore, to protect 
the rights of the defendant, the plaintiff is required to elect whether 
he will go for relief or for discovery only ; and his election is deter- 
mined by the prayer of the bilL If the bill prays for " relief ^ or 
for a " decree/' ' or if it prays for any specific thing which can only 
be given by a decree, the bill will be for relief, and must stand or fall 
as such ; and hence, if it shows no title to relief, it is demurrable, 
though the court should be of opinion that it would have been good 
as a bill for discovery only.' On the other hand, if a bill prays only 
for an answer, or for an answer and what is incidental to it (e.^., an 
injunction to restrain the defendant from proceeding to a trial at 
law until he has answered the bill),^ that makes it p. bill for dis- 
covery ; and if it is not good as such^ it may be demurred to. 

153. Nor can a plaintiff incorporate into one bill two independent 
claims, one of which is equitable, and the other legal, and obtain re- 
lief as to the one, and discovery as to the other ; for it would be an 
attempt to unite two suits which have nothing in common between 
them, except the fact that they are between the same parties. Upon 
ordinary principles, such a bill would be clearly bad for multifarious- 
ness ; but that objection would be avoided by applying the rule that, 
upon a bill for relief, the plaintiff is only entitled to discovery for the 
purposes of the relief sought. In other words, so much of the bill 
as related to the legal claim would go for nothing, and the defendant 
would not be bound to answer it.* The same principle applies to a 
bill for relief in aid of an action at law (e. g,j to restrain a defendant 

^ Angell V. Westcombe, 6 Sim. 30 ; AUan v. Copeland, 8 Price, 622, Cas. in Eq. 
Pi. 207 ; Mellish i\ Richardson, 12 Price, 530, 535, Cas. in £q. PL 210, 212. The 
case of Brandon v. Sands, 2 Yes. Jr. 514, Cas. in Eq. PL 205, must be considered 
as overruled. 

^ Rose V, Gannel, 8 Atk. 439 ; Mellish v. Richardson, supra ; Ambury v. Jones, 
Younge, 199 ; James v. Herriott, 6 Sim. 428. Otherwise, if a bill merely prays for 
such ** order " as shall be just, for an order may be proper and necessary upon a 
bill for discovery. Baker v, Bramah, 7 Sim. 17 ; S. E. Railway Co. v. Submarine 
Tel. Co., 18 Beav. 429. 

* This rule was first established by Lord Thurlow, and has been followed ever 
since. Fry v. Penn, 2 Bro. C. C. 280, Cas. in Eq. PL 199; Price v. James, 2 Bro. 
C. C. 819, Cas. in Eq. PL 200, n. (1) ; Collis v. Swayne, 4 Bro. C. C. 480, Cas. in 
Eq. PL 201 ; Hodgkin v, Longden, 8 Yes. 2, Cas. in Eq. PL 202 ; Mellish v. Rich- 
ardson, 12 Price, 580, Cas. in Eq. PL 210. It seems to have been lost sight of, how- 
ever, both by counsel and court in Rumbold v. Forteath, 8 E. & J. 748, Cas. in Eq. 
PL 668. 

4 Lovell V. Galloway, 17 Beav. 1 ; Harris v. CoUett, 26 Beav. 222. 

< Desborough v, Curlewis, 8 Y. & ColL 175; Wood i;. Hitchings, 8 Bear. 504. 
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from setting np an outstanding term in defence to an action of eject- 
ment), and also for discovery in aid of the"^ same action ; for, though 
such a bill is homogeneous in respect to the object sought, it is not 
so in respect to the procedure which it involves. The defendant, 
therefore, is bound to answer only so much of such a bill as is mate- 
rial to the relief sought ; ^ and if the plaintiff needs further discovery, 
he must obtain it by a separate bill. The rule is, indeed, uniform and 
without exception, that a plaintiff cannot by one bill obtain relief, 
and also discovery in aid or in defence of an action at law ; and if he 
attempts to do it, so much of his bill as seeks the latter object may 
be considered as stricken out. 

154. In certain classes of cases, there is so much similarity between 
discovery and relief that the two things are liable to be confounded. 
Thus, a production of documents may be either discovery or relief; 
and whether it is the one or the other depends, not upon the plain- 
tiff's object in obtaining production, but upon the facts which con- 
stitute his right to production. If the right be founded upon his 
ownership of the documents, or upon his interest in them as property, 
the production of them will be relief;^ but if it be founded upon the 
fact that the documents contain evidence material to a case or defence 
which the plaintiff has against the defendant, it will be discovery. 
A bill, therefore, seeking a production of documents as relief, is radi- 
cally different, both in its allegations and in its prayer, from a bill 
seeking a like production as discovery. The mode of obtaining the 
production is also very different; for in the former case it can be 
obtained only by decree,' while in the latter it is obtained, if at all, 
by motion before the hearing, and as a part of the answer ; in the 
former, the right to production is determined at the hearing of the 
cause upon pleadings and proofs; in the latter, the right depends 
upon what is contained in the bill and answer, i,e,, if the bill upon 
its face shows a right to production, the plaintiff is entitled to it or 
not, according as the answer admits or not the allegations in the bill 
upon which the right depends. 

155. A failure to recognize the foregoing distinctions has some- 
times led to erroneous views as to the rights of parties. Thus, it has 

^ See DesboroQgh v. Curlewis, supra; Wood v. Hitchings, supra. Hence, a plea 
to such a bill, if it is a bar to all the relief sought, will protect the defendant from 
giving any discovery. Therefore, the decision of the Vice-chancellor in Gait v. 
Osbaldeston, was properly reversed on appeal. 6 Madd. 428, 1 Bnss. 168, Cas. in 
Eq. PI. 6. 

^ See Chichester v. Donegal, L. K. 4 Ch. 416, 6 Ch. 497, Cas. in Eq. PI. 806, 
where the distinction between discovery and relief seems not to have been accu- 
rately observed. 

* Lingen v. Simpson, 6 Madd. 290, Cas. in Eq. PL 424. 
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sometimes been supposed that the right to have a docament produced 
by way of discovery depended upon the plaintiff's right in it as prop- 
erty. For example, it has been stated, as if the rule extended to 
discoyery as well as to relief, that a mortgagor is not entitled to an 
inspection of the title-deeds of the mortgaged property in possession 
of the mortgagee, so long as any part of the mortgage debt remains 
unpaid.^ The true meaning of the rule is, however, that the mort- 
gagor is not entitled to such inspection qua mortgagor, ue^ by virtue 
of his rights in the title-deeds as property ; but if the mortgagor or 
any other person can show that these title-deeds contain evidence 
material to a case or defence which he has against the mortgagee, he 
is clearly entitled to an inspection of them by way of discovery. 

156. It has sometimes been supposed that, upon a bill for the can- 
cellation of an instrument, the plaintiff is entitled to have the instru- 
ment produced as part of the answer, because he will be entitled to 
have it produced under the decree, if he succeeds in the suit ; ^ but 
the two things are quite distinct. If the instrument contains evi- 
dence on its face to show the plaintiff's right to have it cancelled, he 
is entitled to have it produced as a part of the answer ; ' otherwise, 
he must wait until he gets a decree.^ 

157. Upon a bill for discovery, the plaintiff is entitled to nothing 
beyond an answer. Therefore, when documents are produced by 
way of discovery, the court will give no direction as to the reading 
of them on a trial at law, but will leave the plaintiff to make such 
use of them as the court of law will permit ; and consequently, such 
documents being a part of the answer, and the answer being regarded 
by common law courts as a single admission, the documents cannot 
be read unless the whole of the answer is also read.^ But under cer* 
tain circumstances, a court of equity will by decree (t.6., by way of 
relief) direct documents to be produced for the purpose of being 
read on a trial at law ; and then of course it is not necessary to read 

1 See Fisher on Mortgages (2d ed.), § 682; Kerr on Discovery, 21; Sparke v, 
Montriou, 1 Y. & Coll. 108, Cas in Bq. PL 499; Neate v. Latimer, 2 Y. & Coll. 267, 
262, Cas. in Eq. PL 611, 616, per Lord Abinger, C. B. 

2 Balch V. Symes, Turn. & Russ. 87, 92 ; Beckford r. Wildman, 16 Ves. 488, 
Cas. in Eq. PL 394. See Wigram, § 811. 

8 Kennedy v. Green, 6 Sim. 6, Cas. in Eq. PL 469. 

^ Therefore, production ought not to have been ordered in Attorney-General v. 
Ellison, 4 Sim. 238, Cas. in Eq. PL 446. See Wigram, § 297 et seg. K, indeed, there 
is danger that the instrument which the plaintiff seeks to have cancelled will not be 
forthcoming for cancellation, the court will order it to be brought into court for 
security. Beckford v. Wildman, supra. Compare Lingen v» Simpson, supra, 

5 Brown v. Thornton, 1 My. & Cr. 248, Cas. in Eq. PL 606, overruling Crowley 
v. Perkins, 6 Sim. 662, Cas. in £q. PL 607« n. (1)« 
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the answer, for the doQuments are in no sense a part of it.^ Thus, 
when a bill seeks relief in aid of a trial at law (€.^., an injunction 
against setting up an outstanding term), the court will only give the 
relief upon condition that the action is prosecuted under its own di^ 
rection and control; and hence, if it makes a decree in the plaintiff's 
favor, it will not merely enjoin the defendant against setting up an 
outstanding term, but it will give all such other directions in regard 
to the trial as justice shall require ; and, among other things, it will 
direct that both pLointiff and defendant produce before a master, and 
on the trial at law, all such documents in their possession respectively 
as contain any evidence material to the controversy. But in such a 
case, the plaintiff can neither obtain a production of documents, nor 
an injunction, nor any other assistance, until he brings his cause to 
a hearing, and obtains a decree.^ 

158. It has been assumed hitherto that all bills in equity (t.€., all 
original bills) are either for discovery only, or for relief. Is that 
assumption well founded ? The answer to this question depends upon 
the true meaning of the terms " discovery " and " relief." " Discov- 
ery " clearly means what the plaintiff obtains in an answer. Does 
"relief" include every thing else which can be obtained by bill? 
Story says : * " In a broad and general sense, all bills in equity may 
be said to pray relief, since they seek the aid of the court to remedy 
some existing or apprehended wrong or injury. But in the sense in 
which the words are used in courts of equity, such bills only are 
deemed bills for relief as seek from the court in that very suit a deci- 
sion upon the whole merits of the case set forth by the plaintiff and a de- 
cree which shall ascertain and protect present rights or redress present 
wrongs. All other bills, which merely ask the aid of the court against 
possible future injury, or to support or defend a suit in another court 
of ordinary jurisdiction, are deemed bills not for relief." According 
to this definition, all bills which invoke merely the auxiliary jurisdic- 
tion of equity are bills not for relief; a proposition which it is need- 
less to say is not well founded. The mistake seems to have arisen 
from assuming that the term "relief," as used in equity, has reference 
to the kind and degree of aid furnished to the plaintiff whereas, in 
truth, it has reference to the mode in which the aid is given. If 
given in an answer, it is called " discovery ; " if by decree, it is called 
"relief;" if by motion and order, it has no specific name. It is only 

1 Brown v, Thornton, gupra, 

2 Aston V. Lord Exeter, 6 Yes. 288, Caa. in Eq. PL 882; Hjlton v. Morgan, 6 
Yea. 293, Caa. in £q. PL 386. 

s Eq. PI. § 17. Mitford (4th ed. 84) aeema to have had the aame idea, but he 
atatea it leaa explicitly. 
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in the two fonner modes, however, that a plaintiff can obtain the final 
object of his suit. A motion and order is a proceeding for disposing 
of incidental and collateral questions which arise during the progress 
of a suit, and the decision of which affects the suit only indirectly.^ 
As the final object of a suit, therefore, must be obtained either in an 
answer or by a decree, and as every thing given by decree is relief, 
it ought to follow that every bill by which any thing beyond an an- 
swer can be obtained, is a bill for relief. In this respect, however, 
bills to perpetuate testimony (including bills for the examination of 
witnesses de bene esse or upon commission), are entirely anomalous. 
The object of such a bill is, first, to establish the plaintiff's right to 
perpetuate his testimony, and, secondly, to have it perpetuated. The 
only legitimate mode of establishing the right is by a decree ; and as 
the right should be established before it is exercised, t.€., before the 
testimony is taken and perpetuated, the latter should be done under 
and pursuant to the decree. The decree also should be obtained, like 
all other decrees, by bringing the cause to a hearing upon pleadings 
and proofs. The bill, therefore, properly involves all the elements of 
a bill for relief, viz., pleadings, proofs, hearing, decree, and the execu- 
tion of the decree ; and there is no propriety in having any one of 
these unless all the others are to follow ; for, unless there is to be a 
hearing and decree, proofs can have no object, and unless there are 
to be proofs, pleadings can have no object. In practice, however, 
there are neither proofs, nor hearing, nor decree, upon a bill to per- 
petuate testimony ; and yet the pleadings take place just as if every 
thing else was to follow. But as soon as the cause is at issue, the 
plaintiff proceeds to do, without any authority, what he has not yet 
established any right to do, namely, to take the testimony which he 
is seeking to perpetuate. If the bill does not show a right upon its 
face to perpetuate testimony, the defendant may demur to it ; ^ but 
if it does show a right upon its face, the defendant is helpless. He 
has to answer the bill, but his answer is an idle form ; the plaintiff is 
not required to prove the bill, nor has the defendant any opportunity 
of proving a defence. The plaintiff's assertions, not under oath, are 
not only taken as true, but as being the whole truth.' This extraor- 

1 In Earl of Suffolk v, Howard, 2 P. Wms. 177, Cas. in Eq. PI. 864, relief was 
given by an order made upon motion, but it was a very irregular proceeding. See 
Hylton V, Morgan, 6 Ves. 293, 296, Cas. in Eq. PI. 886, 888. 

2 Smith V. Attorney-General, Romilly's Notes of Cases, 54 ; Dursley ». Berke- 
ley, 6 Ves. 251; Allan v, Allan, 15 Ves. 130; Angell r. Angell, 1 Sim. & St. 83; 
Earl Spencer v. Peck, L. R. 8 Eq. 415. 

' In Ellice v. Roupell, 82 Beav. 299, 808, 818, the defendant pleaded a negative plea 
to a bill to perpetuate testimony, denying the whole equity of the bill. For techni- 
cal reasons only, the plea was held not to be good as a plea, and was ordered to 
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dinary anomaly seems to have arisen from confounding the testimony 
to be perpetuated with the testimony to establish the right to per- 
petuate.^ It is less surprising that such a mistake should have been 
made than that it should remain uncorrected to this day. 

159. Upon principle it would seem that a bill to perpetuate testi- 
mony should not be united with a bill for discovery ; and it is so held 
as to a bill strictly to perpetuate testimony, not because the latter is 
a bill for relief, but because the fact which constitutes its equity, viz., 
that the plaintiff cannot make his claim the subject of immediate 
judicial investigation', is fatal to a bill for discovery .^ This objection, 
however, does not apply to a bill for the examination of witnesses 
de bene esse or on commission ; and it has accordingly been the con- 
stant practice to obtain discovery in aid of an action or defence, and 
also to examine witnesses de bene esse or on commission in aid of the 
same action or defence, by one and the same bill." 

stand for answer. The cause having afterwards been put at issue by the plaintiff's 
filing a formal replication to the defendant's answer, the defendant sought to ayail 
himself of his negative defence by applying to the court for an order to prevent 
the plaintiff from proceeding to take his testimony. The application (which was 
made by counsel of great experience) was supported upon the following ground 
(p. 819) : " As this suit can never be brought to a hearing, the objection cannot, as in 
an ordinary case, be effectually taken by the answer, and it is, therefore, properly 
brought forward by motion." The court, however, refused to entertain the mo- 
tion ; and, though the decision was based upon special grounds, there were strong 
intimations that such a motion could not be made under any circumstances. The 
court, however, pointed out no other remedy for a defendant under such circum- 
stances, except a demurrer or plea. But as the bill is assumed to be good upon its 
face, a demurrer furnishes no remedy; and though the defendant may by plea 
raise the question whether or not he has a defence which is good in law ; yet if his 
plea should be replied to, he would be no better off than if he had answered. 

^ This is the reason why the cause has to be at issue before the plaintiff can 
proceed to take his testimony. But what if the defendant refuses to answer, and 
stands out all the processes of contempt. As the cause cannot be put at issue, what 
course shall the plaintiff take ? Treating the bill as one for relief, there would be 
no difficulty ; for the plaintiff would obtain his decree pro confesso. But, as there is 
no hearing nor decree upon such a bill, it has been held that it cannot be taken pro 
confesso. As an answer, however, accomplishes no purpose, except the formal one of 
putting the cause at issue, why not dispense with the form when it is shown to be 
impossible to comply with it, and permit the plaintiff to take his testimony, though 
the cause is not at issue ? To cut the knot in this way would, indeed, be a confes- 
sion that the ordinary practice rests upon no rational foundation ; and yet this is 
what the courts have done. Coveny v. Athill, Dick. 855; Lancaster v, Lancaster, 
6 Sim. 439. 

2 The reason stated in the text only applies of course to a case where the plain- 
tiff seeks by one bill both to perpetuate testimony and obtain discovery in aid of 
the same daim; and the actual decision in EUice v. Roupell, 32 Beav. 308, 311-312, 
extends no further. 

8 EUice V. Roupell, 82 Beav. 308, 812-313 ; Smith's Ch. Pr. (2d ed.), B. 2, c. 8. 

14 
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160. There is another kind of bill which has no analogy to a bill 
for discovery, and which is still not generally regarded as a bill for 
relief, namely, a bill for the appointment of a receiver during the 
pendency of litigation in another court.^ Such a receiver is generally 
applied for in the first instance upon motion before the hearing ; and 
when the question has once been decided in that foim, the winning 
party has no object in bringing the cause to a hearing, and the de- 
feated party does not oflen find it worth his while to do so ; and 
hence the opinion has obtained currency that it is not regular or 
proper to bring such a cause to a hearing. Another reason for this 
opinion may be that the appointment of a receiver during the pen- 
dency of that suit in which the appointment is made, is by motion ; but 
there is no real analogy between the two cases, for in the one the re- 
ceivership is the final object of the bill, while in the other it is only an 
incidental and collateral object. In the fonner case, therefore, whether 
a receiver be appointed in the first instance upon motion or not, it 
seems that either party is entitled to have the question finally de- 
cided upon a regular hearing upon pleadings and proofs.^ It follows 
also that, upon a bill for the appointment of a receiver during the 
pendency of a litigation in another court (e.^., a probate court), the 
plaintifi^ is not entitled to discovery in aid of such litigation ; and if 
he seeks to obtain it, the defendant may refuse to answer so much 
of the bill as is not material to the question of a receivership.** 

1 Anderson v. Guichard, 9 Hare, 275 ; Edwards v. Edwards, 17 Jur. 826 ; Bar- 
ton V. Hock, 22 Beav. 81, 876 ; Kerr on Receivers, 26. 

2 In Dew V. Clarke, 1 Sim. & St. 108, it was said by counsel in argument 
(p. 112) : " Affidavits may be sufficient for the purpose of a motion for a receiver, but 
the defendant may insist on the cause being brought to a hearing, and then the 
plaintiff must establish his case by regular evidence in the cause.'' And this view 
was adopted by Sir John Leach, who made it the ground of his decision. 

^ Wood V, Hitchings, 8 Beav. 604. The question was not directly raised in this 
case, whether the bill was for relief, but it was assumed to be so both by counsel 
and court. 
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161. A PLAINTIFF in equity is entitled to the benefit of all evidence 
in the defendant's possession which will aid him in proving the allega- 
tions and charges in the bill, whether such evidence consist of the de- 
fendant's personal knowledge, or be contained in documents or wiitings. 
The plaintiff avails himself of the defendant's personal knowledge by 
compelling him to answer under oath the allegations and charges in 
the bill, and then reading the answers in evidence as the defendant's 
admissions. The defendant's oath constitutes the only means known 
to the law of getting at his personal knowledge, unless he has put it 
in writing, or communicated it to some third person who can be 
called as a witness. But documents and other writings are themselves 
the proper evidence of their own contents ; and, therefore, the plaintiff 
is entitled to have them produced, in order that he may read them in 
evidence ; he is not bound to accept the defendant's oath as to what 
they contain. How then shall this production be compelled in such 
a manner as to secure the rights of the plaintiff, without violating the 
rights of the defendant ? The difficulty (and it is a very serious one) 
arises from the fact, that the documents must be assumed to be the 
defendant's exclusive property. To some extent, his right of property 
must give way ; otherwise, he might withhold the documents entirely. 
But as any infringement of the defendant's rights of property can be jus- 
tified only upon the ground that it is necessary to the administration 
of justice, and as any compulsory production of documents is such an 
infringement, it should be limited by the necessity which justifies it ; 
and, therefore, it should be limited to such documents and parts of 
documents as contain evidence in the plaintiff's favor. Accordingly, 
before the plaintiff can be entitled to have a given document pro- 
duced, he must show that its contents are such as to entitle him to 
read it in evidence. How shall he show this? Undoubtedly, the 
document itself would be the * most satisfactory evidence ; but the 
plaintiff cannot compel a production of the document for the purpose 
of showing that he is entitled to a production of it. He must, there- 
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fore, have recourse to other evidence. If the question were res nova^ 
perhaps no very satisfactory reason could be given why the oath of 
any person who has knowledge upon the subject should not be re- 
ceived as competent evidence ; but it is settled otherwise. The plain- 
tiff himself may have a full knowledge of the contents of the docu- 
ment ; yet his affidavit cannot be read. He may produce the affidavits 
of witnesses, by which the nature of the document is conclusively 
shown ; yet the judge cannot look at them.^ The only mode of proof, 
therefore, open to the plaintiff, is the defendant's admissions ; ^ and his 
only mode of getting admissions from the defendant against his will is 
by compelling him to answer allegations and charges in the bill. The 
plaintiff must further show that the document in question is in the de- 
fendant's possession or under his control ; otherwise, the defendant 
cannot be compelled to produce it, as he has not in legal contemplation 
the power to do so. This also can only be shown by admissions in the 
defendant's answer; and in this respect, at least, the practice is 
founded upon sound principles, for the court could not imprison a 
defendant for not producing a document, if he swore that it was not 
in his power to produce it. The result is, therefore, that the question 
whether the plaintiff is entitled to a production of documents, must 
always be decided upon what appears upon the face of the bill and 
answer. ' 

162. If the bill merely contains the allegations and charges which 
constitute the plaintiff's case, without any indication of the means or 
instruments by which the truth of such allegations or charges is to be 
established, the defendant will only be bound to answer as to his 
personal knowledge ; he need not say whether or not he has docu- 
ments which contain evidence in the plaintiff's favor (77). If, there- 
fore, the plaintiff wishes the defendant to answer as to documents, he 
should charge that the defendant has in his possession, custody, or 
power, certain books, papers, documents, or writings, relating to the 
allegations or charges in the bill, and by which, if produced, the truth 
thereof, or of sonae part thereof, will appear. He need not (and in 
most cases he cannot) specify the documents, nor state what evidence 
they contain in the plaintiff's favor, nor what particular allegations 
or charges in the bill they will prove or tend to prove ; but he ought 
to make his charge as specific as his knowledge will permit; since he 
will thus compel the defendant to make his denials equally specific. 

1 Clapham v. White, 8 Ves^6 ; Barnett v. Noble, 1 Jac. & W. 227, Cas. in Eq. 
PL 390. 

2 Wigrarn, § 293. 

8 Sometimes, however, a defendant may for his own protection make an affi- 
davit. Wigram, § 293, n. (k) ; Kerr on Discovery, 69. 
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The bill should also require the defendant, in case he admits the 
possession of documents which come within the terms of the charge, 
to specify and describe them ; for the court will not make an order 
for production, unless the documents to be produced are clearly 
identified.^ 

163. Assuming the bill to contain a sufficient charge of documents, 
the defendant must answer the charge, unless he can protect himself 
by demurrer or plea from answering any part of the bill. If he demurs 
or pleads to a part of the bill, and defends by way of answer to the 
remainder, his answer must extend to the charge of documents, as 
that applies equally to every part of the bill. So if the defendant 
pleads to the whole bill, and answers in support of his plea, the same 

, rule applies ; ^ and it seems not to be material whether the allegations 
or charges which require an answer are a part of the plaintiff's origi- 
nal case, or are in the nature of a replication to an anticipated de- 
fence ; for a general charge of documents applies as much to the lat- 
ter as to the former." 

164. As to what will be a sufficient answer to a charge of docu- 
ments, it is hardly necessary to state that, if the defendant denies the 
entire charge in the terms in which it is made, nothing further can be 
required of him. If he cannot deny having any documents which come 
within the terms of the charge, he must deny having any, except those 
which he describes and identifies either in the body of the answer or in 
a schedule annexed to it ; and he must include in the description all 
documents as to which he cannot deny the charge absolutely. Thus, 
if he has documents which he cannot deny to be relevant to the alle- 

1 Atkyns v, Wright, 14 Ves. 211, Cas. in Eq. PI. 392. 

2 Clayton v. Winchelsea, 3 Y. & Coll. 426, 683, Ca8. in Eq. PI. 160, 166, 169- 
170 ; Hardman v. EUames, 6 Sim. 640, 2 My. & K. 732, Cas. in Eq. PL 100, 105, 
111-112. In MacGregor v. East India Co., 2 Sim. 452, Cas. in Eq. PI. 14, and in 
Thring v. Edgar, 2 Sim. & St. 274, Cas. in Eq. PI. 77, it was held that a charge of 
documents need not be answered ; but the question before the court in those cases 
was whether a plea should be overruled, and the ratio decidendi was that the charge 
was not inconsistent with the truth of the plea. See Harris v. Harris, 3 Hare, 450, 
Cas. in Eq. PL 156 ; supra, § 106. If the answer in MacGregor v. East India Co. 
had been excepted to, it could not, consistently with any principle, have been held 
sufficient. 

" In Clayton v. Winchelsea, supra^ Lord Abinger, C. B., says (Cas. in Eq. PL 
165) : " No doubt if the plaintiff* charges matter to meet, by anticipation, the de- 
fence, he must charge specially that which would assist him upon the particular 
point on which he conceives the defence will rest, but as to the general main object 
of the bill it is not necessary to make a specific charge, because the bill itself is a 
charge." The learned judge seems to have supposed it necessary to make this 
distinction in order to reconcile his own decision with that in MacGregor v. East 
India Co. 
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gations and charges in the bill, he must describe them, though he 
wholly deny the charge in other respects. So when the bill charges 
the possession of specified documents, if the defendant cannot deny 
the possession, he most describe the documents, though he deny every 
thing else charged in reference to them. The defendant must also 
state esepressly, as to all documents which he is required to describe, 
whether they are in his possession or under his control ; otherwise, the 
court will not know whether he has the power to produce them, in 
case it decides that the plaintiff is entitled to production.^ 

165. If the defendant fails to give a full answer to the charge of 
documents, the answer may still contain sufficient admissions to enti- 
tle the plaintiff to all the production that he seeks. If it does not, or if 
the plaintiff is unwilling to take the risk of the court's holding that it 
does not, he must except to it, and thus obtain a fuller answer. A fail- 
ure to except establishes the sufficiency of the answer for all the 
purposes of the suit. The plaintiff cannot claim production of a 
document upon the ground that the answer does not show that it is 
protected, for the burden of proof is on the plaintiff; ^ nor upon the 
ground that the charges in the bill are not sufficiently denied, and are 
therefore admitted, for an answer admits nothing by implication.' 
When a defendant is compelled to admit some portion of a charge of 
documents to be true, he will frequently be able to state other facts 
(not charged in the bill), which will qualify the effect of his admis« 
sions, or even do away with it altogether ; and in that case the de- 
fendant has a right to state such other facts, and he ought to do it 
for his own protection ; and even if he abuses this right by stating 
improper matter, that will not render the answer insufficient. If the 
improper matter be scandalous or impertinent, the plaintiff may have 
it stricken out ; and in any event it will neither benefit the defendant 

1 Erskine v. Bize, 2 Cox, 226, Cas. in Eq. PI. 389 ; Darwin v, Clarke, 8 Ves. 168, 
Cas. in Eq. PI. 389 ; Heeman v. Midland, 4 Madd. 391, Cas. in Eq. Pi. 390 ; Bar- 
nett V. Noble, 1 Jac. & W. 227, Cas. in Eq. PI. 390; Scott v, Wlieeler, 12 Bear. 
366. 

^ Bligh V, Benson, 7 Price, 205, Cas. in Eq. PI. 421. Therefore, an admission in 
an answer of a general charge of documents will not authorize an order for pro- 
duction after the bill has been amended and portions of it stricken out, for the admis- 
sion may have had reference solely to those parts of the bill which have been 
stricken out by amendment. Haverfield v. Pyman, 2 Phillips, 202, Cas. in Eq. PL 
616. In Marquis of Bute v. Glamorganshire Canal Co., 1 Phillips, 681, Cas. in Eq. 
PI. 585, it would seem, for the reason stated in the text, that there was no suffi- 
cient ground for ordering a production of the leases. 

3 This principle seems to have been lost sight of in Kennedy v. Green, 6 Sim. 6, 
Cas. in Eq. PL 469 ; and quaere if it was not also lost sight of in Burrell v. Nichol- 
son, 1 My. & K. 680, Cas. in Eq. PL 471. 
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Bor harm the plaintiff (except hy increasing costs), for the former 
cannot read it in evidence, and the latter need not.^ 

166. All questions as to the suflBiciency of the answer being dis- 
posed of, the next step is for the plaintiff to apply to the court for an 
order that the defendant produce the documents described in the 
answer, and leave them with his clerk in court, and that the plaintiff 
have leave to inspect the same and take copies thereof. If the order 
is made, the documents produced pursuant to the order are treated 
as part of the answer ; the effect of the production being the same as 
if the documents produced had been set forth verbatim in the answer.^ 
Indeed, by the ancient practice, documents were thus set forth in the 
answer, instead of being merely described ; * and if the defendant 
intended to resist the production of a document, he refused to set it 
out ; and the plaintiff enforced his claim to production by excepting 
to the answer. * All questions as to production were, therefore, de- 
cided upon exceptions to the answer. If a document was set out in 
the answer, the plaintiff was entitled to have it produced before the 
examiner, and at the hearing of the cause, as a matter of course ; and 
such production was enforced by means of a subpoena served on the 
defendant.^ And although this ancient practice has been superseded 
in modem times by the practice already described, there has been no 
change in principle ; and hence a motion for production of documents 
is often said to raise the same questions which would formerly have 
been raised by an exception to the answer for not setting them out.* 
By the modem practice, when documents have been left with the 
defendant's clerk in court, pursuant to an order, if the plaintiff wishes 
to have them produced before an examiner, or at the hearing of the 
cause, or on a trial at law, he does not subpoena the defendant as for- 
merly, but the defendant's clerk in court attends with them upon 
request, and, upon being paid his usual fees ; '^ and the court would 

1 This is not true, however, of a bill for discovery merely ; for, if any part of 
an answer be read on a trial at law, the whole of it must be read ; and documents 
obtained by means of an answer are for this purpose a part of the answer. Miller 
V. Gow, 1 Y. & Coll. C. C. 66, Cas. in Eq. PI. 567. If, therefore, an answer to a 
bill for discovery contains improper matter, the plaintiff's only remedy is to have it 
stricken out. 

2 Marsh v. Sibbald, 2 Yes. & B. 876, Cas. in Eq. PL 899 ; Evans v. Richard, 1 
Swanst. 7, Cas. in Eq. PI. 403. 

8 Wigram, § 286. * Ibid. 

fi Wyatt's Pr. Reg. 407, 408. 

« Somerville ». Mackay, 16 Ves. 882, 887, Cas. in Eq. PI. 262, 265 ; Wigram, § 285. 

7 Harris v, Bodenham, 1 Sim. & St. 283, Cas. in Eq. PI. 426. A production of 
documents may be wanted for three distinct purposes : First, that they may be in- 
spected, and a copy of them taken ; secondly, that they may be exhibited to wit- 
nesses for the purpose of proving their execution, or any other fact connected with 
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undoubtedly order him to do so, if he refused to do it without an 
order. 

167. When the bill contains a proper charge of documents, if the 
defendant admits it all, the plaintiff is entitled to production as a 
matter of course ; and, indeed, the defendant commonly offers by his 
answer to produce. On the other hand, if the whole charge be de- 
nied, it is equally clear that the plaintiff is not entitled to production ; 
and he ought not to make any motion. But when the defendant 
admits, in a partial or qualified manner, the facts which constitute the 
right to production, and yet refuses to produce, a motion for produc- 
tion frequently raises questions of much diflBiculty. 

168. Questions have frequently arisen, whether an answer suffi- 
ciently admitted that a document was in the defendant's possession 
or under his control ; and in deciding such questions a very strict rule 
is applied.^ Thus, where a defendant admitted by his answer that he 
had a document in his possession at a time past, but did not admit 
that he had it tfien^ the court refused to make an order for its produc- 
tion.^ So where the original defendant had died after filing his an- 
swer, and the suit was revived against his executor, the court refused 
to order the latter to produce documents, on the strength of an 
admission in the answer of the testator that they were in his (the testa- 
tor's) possession.* So if an answer states that a document belonoft to 
the defendant and another person jointly, and that it is in theiripint 
possession, the court will not order the defendant to produce it.* 

them ; thirdly, that they may be read in evidence at the hearing or trial of the 
cause. All of these purposes are perfectly accomplished by the modern practice, 
while the ancient practice failed to accomplish perfectly the first purpose ; for. jt 
gave the plaintiff no opportunity to inspect the document until after the cause was 
at issue. Indeed, it is not obvious how, by the ancient practice, the original of a doc- 
ument could be procured at all on a trial at law ; for the defendant could not be sub- 
poenaed to produce it. 

If the plaintiff has no desire to inspect a document or obtain a copy of it, he may, 
instead of applying for production in the usual mode, apply for an order that the 
defendant produce the document before the examiner (if that be desired), and at 
the hearing of the cause. See Barnett v. Noble, 1 Jac. & W. 890, Cas. in Eq. PL 
390 ; Sparke v, Montriou, 1 Y. & Coll. 103, Cas. in Eq. PI. 499. 

1 See supra^ § 164, n. (1). 

2 Heeman v. Midland, 4 Madd. 891, Cas. m Eq. PI. 890. 
8 Scott V, Wheeler, 12 Beav. 366. 

* Murray v. Walter, Cr. & Ph. 114, Cas. in Eq. PI. 566, virtualljf. overruling 
Walbum v, Ingilby, 1 My. & K. 61, Cas. in. Eq. PL 652. But if a defendant is 
merely called' upon to give information as to documents relating to the subject of 
the suit, he cannot refuse to do so upon the ground that the documents do not 
belong to him, and he has no right of access to them. He must show further that 
he is unable to give the information without an inspection of the documents, and 
that he has applied for such inspection and been refused. Taylor v, Rundell, Cr. 
& Ph. 104, Cas. in Eq. PL 660. 
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169. As to what constitutes a sufficient admission in regard to the 
contents of a document to entitle the plaintiff to have the document 
produced, the rule is much less definite and certain, and much more 
difficult of application. The question always is, whether it sufficiently 
appears by the answer that the plaintiff will be entitled to read the 
document in evidence at the hearing ; if it does, he is entitled to have 
it produced ; otherwise, he is not. If the answer admits that the 
document relates to the allegations or charges in the bill, that will be 
sufficient, though it den^ that by said document, if produced, the 
truth of said allegations or charges, or any part thereof, will appear ; ^ 
for the plaintiff is entitled to read in evidence every document which 
is relevant to his case ; and it is not until it is read in evidence, and is 
thus before the court or jury, that any question as to its weight can 
properly arise. An admission of relevancy is not, indeed, conclusive 
against the defendant, for he may still show, by a description of the 
document and its contents, that the plaintiff is not entitled to it ; but, 
if he succeeds in doing so, he thereby contradicts his admission of 
relevancy, *.€., he shows that the document is not in truth relevant ; 
and it is commonly very difficult to do this without setting forth the 
whole substance of the document, and thereby giving the plaintiff the 
information which the defendant is seeking to withhold. Before an- 
swering a charge of documents, therefore, one should endeavor to 
m4]$»%p his mind clearly, as to any document which he does not wish 
to produce, whether he is bound to produce it or not. If he decides 
that he is not, he should not admit its relevancy. If the case is a 
clear one, he should deny relevancy absolutely ; ^ if it is doubtful, he 
should qualify his denial by stating his reasons.^ It must be confessed, 

} Tyler v. Drayton, 2 Sim. & St. 309, Cas. in Eq. PL 485 ; Wigram, §§ 299, 800, 
Kewton v. Berresford, Younge, 877, Cas. in Eq. Fl. 449 ; Bannatyne v. Leader, 10 
Sim. 280, Cas. in Eq. PI. 637; Smith v. Duke of Beaufort, 1 Hare, 507, 1 Ph. 209, 
Cas. in Eq. PI. 571, 578, 580. In Mansell v. Feeney, 2 J. & Hem. 820, Cas. in Eq. 
PL 840, 842, the rule in question was correctly and strongly stated, but it seems to 
haye been misapplied. See next note. 

2 In the following cases it would seem that the defendant might have denied 
that he had any relevant documents. Mansell v. Feeney, 2 J. & Hem. 318, 820, Cas. 
in Eq. PL 188, 840 ; Knight v. Marquis of Waterford, 2 Y. & CoU. 22, Cas. in Eq. 
PL 494; Peile v, Stoddart, 1 Macn. & G. 192, Cas. in Eq. PL 689; Earp v, Lloyd, 8 
Kay & John. 549, Cas. in Eq. PL 671. 

s Perhaps the yiew stated in the text should be modified in one particular : A 
defendant may have a document which so directly contradicts some material alle- 
gation or charge in the bill that its relevancy to such allegation or charge cannot 
be denied ; and yet, being exclusively the defendant's evidence, the plaintiff will 
clearly not be entitled to a production of it. It is believed, however, that such a 
case will seldom occur in practice. 

15 
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however, that the courts have sometimes given the term '^ relevant " 
a wider (not to say looser) application than that indicated above. 
Occasionally, language has been used which would indicate that every 
document must be deemed relevant to the plaintiff's case which is 
relevant to the controversy, t.«., every document which is evidence 
for either party ; * and there is positive authority for saying that, when 
the case or defence of a defendant in equity is negative merely, t.«., 
when the whole burden of proof is on the plaintiff in equity, all the 
defendant's evidence must be deemed relevant to the plaintiff's case.^ 
But neither of these views seems to be correct. The term " case " in 
this connection is not u6ed in the sense of action or suit, nor even in 
the sense of an affirmative case or defence, as regards the burden of 
proof; it means simply the case of the plaintiff or defendant in point 
of evidence. In every litigated action or suit, the plaintiff and 
defendant both have a '^ case," and the plaintiff's case is never the 
same as the defendant's. In the ecclesiastical courts, the case of each 
party is set forth in his series of pleadings, while at common law the 
case of each party consists of the evidence in support of his side of 
the issue. 

170. It is not merely with reference to the proper mode of answer- 
ing a charge of documents, that the true application of the term 
<< relevant " has an important bearing upon the subject of the present 
chapter. It sometimes happens that an order for production is not 
founded upon any direct and express admissions in the answer, but 
upon the nature and contents of the documents as disclosed by the 
answer. For 'example, if a defendant admits the possession of a deed 
or instrument upon which the plaintiff founds his right to reliel^ the 
plaintiff is entitled to a production of it without any further admission. 
Accordingly, where a bill was hied by the daughter of a testator, as 
his heir at law and heir in tail, against his devisee, the court ordered 
production of all deeds under which estates tail general were vested in 
the father, as they would establish a title in the plaintiff, but refused 
production of deeds creating estates in feensimple, as the plaintiff's 
right against the defendant did not at all depend upon them ; and the 
decision was based entirely upon the nature of the respective deeds.' 
So, upon a bill for the specific performance of a contract, any instru- 
ment which contains the terms of the alleged contract is in its nature 
relevant to the plaintiff's case.^ So an instrument which is set up 

1 See Combe v. City of London, 1 Y. & Coll. C. C. 681, 16 L. J. Cb. 80, Cas. in 
Eq. PI. 601, 610, 614-615. 

2 See next paragraph. 

> Lady Sbaftesburj v, Arrowsmiih, 4 Ves. 66, Cas. in Eq. PI. 876. 
* See Haverfield v, Pyman, 2 Ph. 202, Cas. in Eq. PI. 616. 
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by a defendant as constituting an affirmative defence, 6.^., a release, 
is in its nature relevant to such defence. A defendant, therefore, who 
describes documents in his answer, or admits the possession of doc- 
uments described in the bill, is always liable to have it claimed by the 
plaintiff that the description shows them to be relevant to the case 
of the latter, though relevancy be not admitted or even be denied. If 
the view stated above is correct, such a claim can seldom be established, 
except in cases like those just specified ; but, if the views upon which 
courts have sometimes acted are to be accepted, a defendant will often 
be compelled to submit his own documentary evidence to the plaintiff's 
scrutiny. Thus, where a life-insurance company filed a bill for dis- 
covery, in aid of its defence to an action on a policy, the defence being 
affirmative, namely, that the policy was void, on the ground of mis- 
representation as to the health of the assured, and the defendant in 
equity admitted that, in anticipation of such a defence, he had sought 
and obtained information to enable him to disprove the defence, t.«., 
to prove that the representations were true, the court ordered him 
to produce all documents in which such information was contained, 
as being in their nature relevant to the company's defence. The 
counsel for the company (of whom Wigram was the senior), thus 
stated the ground upon which they claimed production : ^^ It is a 
necessary inference, fi*om the statements in the present answer, that 
the documents in question relate to the plaintiffii' case ; and that is 
sufficient. It is true that the charge in the bill that the documents in 
the defendant's possession relate to the plaintiff' case has not been 
answered ; but it is enough for the plaintiffi to show, by reference to 
the documents as described in the answer and the schedule, that they 
are relevant to the plaintiff' case. This is not a cause in which the 
defendant sets up a separate and distinct case of his own ; but the 
case of the plaintiff and the defendant is one and the same through- 
out ; one and the same question is to be tried, namely, whether the 
life was insurable ; and the documents which relate to the defendant's 
case are relevant to the plaintiff' case also." And Lord Cottenham 
said : ^ There is an admission that all the papers relate to the sub- 
ject-matter of the bill, and that being so, the plaintiffs are entitled to 
inspect them, unless the defendant has by his answer stated circum- 
stances which entitle him to be protected against the operation of the 
ordinary rule." * It may be admitted that there was but one issue to 
be tried, namely, whether the representations of the assured as to the 
state of his health were untrue, and that the documents ordered to be 
produced all related to that issue ; but the question was, whether it 

1 Storey v, Lennox, 1 My. & Cr. 625, Cas. in Eq. Fl. 626, 629, 681. And see 
Attorney-General v. London, 2 Macn. & Gord. 247, Cas. in £q. PL 642, 669. 
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appeared that they related to the affirmative of that issue, %.e,y con- 
tained matter tending to prove that the representations were untrue ; 
and that question must clearly be answered in the negative. 

171. As equity furnishes no direct means by which a suitor can 
obtain an inspection of his adversary's documentary evidence before 
the trial or hearing (59), attempts have oilen been made to accom- 
plish that object indirectly and illegitimately, by means of discovery; 
and sometimes such attempts have been attended with success. It is, 
indeed, well settled that a plaintiff in equity is not entitled, by way 
of discovery, to an inspection of documents in the possession of the 
defendant, if it clearly appears that they contain no evidence in the 
plaintiff's favor ; ^ but it is not always easy to distinguish accurately 
between what is evidence for the defendant, and what is evidence for 
the plaintiff So long as each party confines himself to evidence in 
support of an affirmative case or defence, there is little difficulty. 
But either party may desire to give evidence in disproof of the case 
or defence set up by his adversary, as well as in proof of an affirma- 
tive case or defence set up by himself; and he is as much entitled 
to discovery in the one case as in the other,^ In either case the 
party seeking discovery must charge what he wishes to prove ; but it 
is sometimes assumed that, when evidence is sought in support of a 
merely negative case, the evidence itself (and consequently the 
charge) may be negative; but this seems to be clearly erroneous. 
When, therefore, a plaintiff in equity alleges that the defendant founds 
his case or defence upon a certain document in his possession, and 
then charges that the document does not in fact establish any such 
case or defence, while he is ostensibly seeking evidence in support of 
his own negative case or defence, he is in truth merely seeking to pry 
into the defendant's evidence, either with a view to finding out its 
weak points, or in the hope of finding something which will tell in his 
own favor. And this is equally true, whether the charge be general, 
or whether it point out the particulars in which the document will 

1 Buden v. Dore, 2 Ves. 445, Caa. in Eq. PI. 402, n. (3) ; Burton v. Neville, 2 
Cox, 24^ Cas. in Eq. PI. 877, n. (1) ; Sampson v. Swettenham, 6 Madd. 16, Cas. in 
Eq. pi. 433, n. (1) ; Bligh w. Benson, 7 Price, 205, Cas, in Eq. PL 421 ; Tomlinson 
V. Lymer, 2 Sim. 489, Cas. in Eq. PL 445. The cases of Suffolk v, Howard, 2 P. 
Wms. 177, Cas. in Eq. PL 364, and Bettison v. Farringdon, 8 P. Wms. 363, Cas. in 
Eq. PL 866, so far as they hold the contrary, must be regarded as overruled. See 
Shaftesbury v. Arrowsmith, 4 Ves. 66, Cas. in Eq. PL 376, 380 ; Hylton v. Morgan, 
6 Ves. 298, Cas. in Eq. PL 386, 888. 

2 Whyman v. Legh, 6 Price, 88, Cas. in Eq. PL 415 ; Glegg v. Legh, 4 Madd. 193, 
Cas. in Eq. PL 418; Knight v. Marquis of Waterford, 2 Y. & Coll. 22, Cas. in Eq. 
PL 494 ; Smith v. Duke of Beaufort, 1 Hare, 507, 1 Ph. 209, Cas. in Eq. PL 571 ; 
HofEmann v. Postill, L. R. 4 Ch. 678, Cas. in Eq. PL 693. 
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fall short of accomplishing the defendant's object. It seems, there- 
fore, that such a charge is wholly illegitimate, — is a charge of nothing, 
in fact, and that the defendant is not bound to answer it ; ^ but upon 
this point there is some conflict in the authorities.* 

172. Not only have suitors in equity endeavored to avail them- 
selves of discovery as a means of obtaining an inspection of their 
adversary's documentary evidence, but they have attempted by the 
same means to obtain information generally as to their adversary's 
case or defence, beyond what was disclosed by his pleadings ; and 
these attempts have sometimes received countenance from the courts," 
and especially from a much-cited passage in Mitford.* In particular, 
the opinion has been advanced, that a defendant in equity is entitled 
to flle a cross-bill against the plaintiff to compel him to state his case 

1 Wilson V. Forster, M'Clel. & Y. 274, Younge, 280, Cas. in Eq. PL 481, 432; 
Glover v. Hall, 2 Ph. 484, Cas. in Eq. PL 618. 

2 In Stroud v. Deacon, 1 Ves. Sen. 87, Cas. in Eq. PL 417, n. (1), the short 
statement leaves it uncertain whether there was an affirmative charge of evidence 
or not. In Bolton v. Liverpool, 8 Sim. 467, 1 My. & K. 88, Cas. in Eq. PL 451, the 
hill was for discovery in aid of a negative defence to an action at law, and it does 
not appear from the report that the hill contained any affirmative charge of evi- 
dence. The just inference would seem to he that it did not. In Attorney-General 
V. London, 12 Beav. 8, 2 Macn. & Gord. 247, Cas. in Eq. PL 642, the hill purported 
to charge evidence in disproof of an affirmative defence which the defendants were 
expected to set up ; hut the charges were all negative, with the exception of a 
charge that a certain charter under which the defendants claimed had heen revoked ; 
yet it was held that all the charges must he answered. In Attorney-General v. 
Thompson, 8 Hare, 106, Cas. in Eq. PL 624, the plaintiff, claiming title to certain 
land, alleged that the defendant also claimed title thereto under a deed from the 
plaintiff's grantor, hut charged that the latter deed did not cover the land claimed 
hy the plaintiff. The court decided that the defendant must produce the deed, 
but the decision was not hased at all upon the above charge. Whatever opinion, 
therefore, may be entertained as to the correctness of the decision, it cannot be 
deemed an authority against what is stated in the text. In Earp t;. Lloyd, 3 E. & 
John. 549, Cas. in Eq. PL 671, the plaintiff, seeking to restrain the defendant from 
working mines under the plaintiff's land, alleged that the defendant claimed to 
own the mines in question under a certain deed of reservation, but charged that 
said reservation did not include the mines claimed by the plaintiff ; and the de^ 
fendant was required to produce so much of the deed under which he <^med, as 
related to parcels or boundaries. 

3 Mitcalf V. Hervey, 1 Ves. Sen. 248, Cas. in Eq. PL 417, n. (2) ; Attorney-Gen- 
eral V. London, 2 Macn. & Gord. 247, Cas. in Eq. PL 642. Ivy v. Eekewick, 2 Ves. 
Jun. 679, Cas. in Eq. PL 479, n. (1), is contra. And see Daw v. Eley, 2 H. & Mill. 
725, Cas in Eq. PL 685 ; Bovill v. Smith, L. R. 2 Eq. 459, Cas. in Eq. PL 689. 

* " The plaintiff has a right to a discovery of the case on which the defendant 
relies, and of the manner in which he means to support it." Mitf (4th ed.) 9. 
But Wigram has shown conclusively (§ 872) that any such right is wholly foreign 
to the principles of discovery ; and his view has been adopted by Lord Romilly in 
a well-considered judgment. Ingilby v. Shaf to, 38 Beav. 81, Cas. in Eq. PL 675, 682. 
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under oath ; ^ but the only argument in favor of such an opinion 
seems to be that a plaintiff in equity is not required to swear to the 
truth of his bill, while a defendant is required to swear to the truth 
of his defence ; and it seems a sufficient answer to that argument to 
say that, if a plaintiff ought to be required to state his case under 
oath, there is a better way of accomplishing that object than by per- 
verting discovery from its true office. If it had always been borne in 
mind that a defendant in equity is only bound to answer such inter- 
rogatories as are founded upon allegations or charges of matter mate- 
rial to the plaintiff's case, no such error as that in question could have 
been committed. 

173. It does not follow, because a document contains evidence in 
the plaintiff's favor, that the plaintiff is entitled to inspect the whole 
of the document. His right to inspect is only co-extensive with his 
right to read in evidence. The defendant, therefore, is entitled to seal 
up (or conceal in any appropriate way), so much of any document pro- 
duced as he can swear has no relation to the plaintiff's case. And he 
is not required to distinguish in his answer between the relevant and 
the irrelevant parts of a document ; he may do it by affidavit when 
he makes the production.* This privilege is often of great impor- 
tance to a defendant who is called upon to produce his books of 
account. 

174. If a defendant by his answer submits to produce certain 
documents, such submission is binding upon him, and he will be 
ordered to produce them as of course.' So if the plaintiff by his 
bill requires the defendant to set forth certain documents at length 
(for it is still optional with the plaintiff to avail himself of the ancient 
practice in that respect), it is said the defendant must refuse to com- 
ply (Until, upon exceptions to his answer, the court decides that he 
must), unless he is willing to produce the documents ; for, if he sets 
them forth in compliance with the plaintiff's demand, he cannot 
afterwards object to producing them.* And it has been held that the 
same rule applies whenever a defendant professes to set forth a 

^ Lowndes v. Davies, 6 Sim 468, Cas. in Eq. PL 478. Compare Wigram, 
§§ 376-378; Bellwood ». WethereU, 1 Y. & CoU. 211, Cas. in Eq. PL 487. 

^ Napier v. Staples, 2 Moll. 270, Cas. in Eq. PL 448 ; Purcell v. Macnamara, 
Wigram on Discovery, p. 240, Cas. in Eq. PL 444, n. ; Bowes v. Femie, 3 My. & 
Cr. 632, Cas. in Eq. PL 533. In this respect, as in others, the defendant's oath is 
conclusive. Ibid. 

8 M'Intosh V. Great Western Railway Co., 1 Macn. & Gord. 73, Cas. in Eq. PL 
634. Compare Atkyns v, Wright, 14 Ves. 211, Cas. in Eq. PL 392, 393. 

* Latimer v. Neate, 4 CI. & Fin. 570, Cas. in Eq. PL 511, 522-523, as explained 
and justified by Lord Cottenham in Glover t;. Hall, 2 Ph. 484, Cas. in Eq. PL 618, 
622. Sed qucere, and see Wigram, § 436 et seq. 
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document in his answer in whole or in part, but for greater certainty 
refers to the document itself when produced ; ^ bitt here a distinction 
must be taken between discovery and defence. There would seem 
to be no propriety in a defendant's thus setting forth a document 
and referring to it, by way of discovery ; but, if he should do so, it 
would seem to be a question of reasonable construction in each 
case, whether such act should be deemed a submission to produce 
the document. But i^ as commonly happens, a document is thus set 
forth and referred to by way of defence, that surely is no reason for 
compelling production of the document by way of discovery." If it 
be said that, by such references, the document is made part of the 
answer, as if it had been annexed to it, and that the plaintiff is 
entitled to see the whole of the defendant's answer, whether by 
way of discovery or defence, the answer would seem to be that the 
premises are not true ; that if it appeared at the hearing that the 
effect of the document had not been correctly stated in the answer, 
the defendant would not be able to read it in evidence, and that the 
reference to it for greater certainty would not help him." 

175. The rule that a defendant who submits to answer must 
answer fully, applies as well to documents as to the defendant's per- 
sonal knowledge. A defendant, therefore, who answers, instead of 
demurring or pleading, cannot avoid the production of documents by 
denying material allegations in the bill, and showing that the docu- 
ments will not aid the plaintiff in proving the allegations denied, for 
the plaintiff may be able to prove the latter by other evidence ; * 
nor by setting up an affirmative defence, nor by showing that the bill is 
insufficient upon its face to entitle the plaintiff to any relief; for it 
cannot be known until the hearing whether the defence will be estab- 
lished or not, nor whether the bill is good upon its face or not ; nor 
will these questions regularly arise at the hearing until the plaintiff 
has proved his bill.* If, however, documents are privileged (e. ^., 

1 Hardman v. Ellames, 2 My. & K. 745, Cas. in Eq. PL 477. 

3 Hardman v. EUames, supra, was of this description. It has been criticised at 
great length by Wigram, § 386 et seg, 

« See Wigram, § 393. 

* This rule was somewhat broken in upon by Adams v. Fisher, 2 Keen, 764, 8 
My. & Cr. 526, Cas. in Eq. PL 270 ; but that case has not been received with favor, 
and it cannot be considered as having changed the rule previously established. See 
Wigram, § 152 et seq. ; Taylor v, Milner, 10 Ves. 444, 11 Ves. 41, Cas. in Eq. PI. 
239 ; Lancaster v. Evors, 1 Ph. 349, Cas. in Eq. PL 277, 279. 

^ The following authorities show that, upon a motion for the production of doc- 
uments, the court will not inquire whether or not ^the bill might have been demurred 
to successfully : Evans v. Richard, 1 Swanst. 7, Cas. in Eq. PL 408 ; Bute v, Gla- 
morganshire Canal Co., 1 Ph. 681, Cas. in Eq. PL 585 ; Attorney-General v. Thomp- 
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letters from the defendant to his own solicitor), the defendant may 
show by answer thfft he is not bound to produce them.' So a defend- 
ant may by answer decline to produce any document, the production 
of which would expose him to a criminal prosecution, or to a penalty 
or forfeiture.' So if the defendant admits all the allegations and 
charges in the bill to be true, or all those to which the charge of doc- 
uments extends, he will not be bound to produce any documents ; for 
such admissions, being concluuve, supersede all other evidence.' 

ion, 8 Hare, 106, Cas. in Eq. PI. 624, 633. Qtover !>. Hall, 2 Ph. iSi, Cas. in Eq. Fl. 
618, 628, i> amlra. The lame rale appliei when an aniwer ii excepted to for inauf- 
flciency, t. e., the court will aestime, for the purpose of deciding upon the exceptiona, 
that the bill ii good upon iu face. Dolder v. Lord HantingOeld, 11 Vei- 283, Cas. 
in Eq. PI. 241, 247-248. 

1 Bolton D. Liverpool, 3 Sim. 467, 1 M7. & K. 88, Ca>. in Eq. PI. 461. And tee 
Storey v. Lennox, 1 My. & Cr. 626, Cas. in Eq. PI. 626 ; M'latMb v. Great Western 
Railway Co., I M.icn. & Gord. 73, Cas. in Eq, PL 684, 

^ See § 69, It vrvnld seem, therefore, that the objection to production iu Taylor 
V. Milner, sii/iru, was as arailable by answer as it was by demurrer. 

> See § 90. Thit would seem to have been the true ground for refusing pro- 
duction of the deed of 1801 in Glover u. Hall, tupra. 
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to what extent from the common law 46-52 

how affected by the prerogative nature of equity jurisdiction . . 38 
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EQUITY, P lOCEDURE IN -- Continued. 

orders a^ d decrees in equity, how enforced 42, 43 

li; (^See Equity ; Equity, Jurisdiction m.) 

EXCEPTIONS, 

r what they are in the civil law 4, 5, 7 

111' what are dilatory exceptions in the civil law ....... 13 

I'i exceptions to answers in chancery 82, 106, 165 

i:j. frauds, statute of. (SeePLEA.) 

I"/ 

HEARING, 

l'i\ in the civil law 20 

in the ecclesiastical courts . . . 35, 91 

];i , in chancery 90, 91 

on bill and answer 83 

lij when a plea has been replied to 98, 113 

{See Discovery, Bill for ; Discovery and Relief ; Trial.) 

INTERROGATORIES, 

2J in the civil law 3, 14, 16 

^1 in the ecclesiastical courts 25, 27, 29 

^ in chancery 47, 56, 90 

^i object of inserting in bills 55,64 

JURISDICTION. (See Ecclesiastical Courts ; Equity, Juris- 
diction in.) 

LIBEL, 

in the civil law 4,5,8,9,11,21 

in the ecclesiastical courts 25, 32 

corresponds to the bill in eq ty 54 

LIMITATIONS, STATUTE OF. (See Plea ; Demurrer.) 

LITIS CONTESTATIO, , 

in the civil law 7, 13 

in the ecclesiastical courts 25 

none in chancery 49 

MASTERS IN CHANCERY, 

what they are 14, n. (3), 81, 82 

PERPETUATION OF TESTIMONY, 

biUfo-, . : 145,158,169 

(See Discovery and Relief.) 

PLEA, 

of common-law origin 53, 92, 93 

not in harmony with civil-law pleading 102 

object of, in equity 98 

how it accomplishes its object 98 
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PLEA — Contimied. 

only one defence can be set ap by, except bj leave of court . . 9^, 108 
to what extent it follows tbe analogy of a demurrer ..... '98 

to what extent, that of a plea at cooiinon taw 98 

argument of 98 

consequence of ita being oTemiled 88 

aUowed 98, US 

how much of the bill it constructively admits . . 98, 99, 101, 102. 106 

how issue is taken upon the truth of ■ 98, 113 

how .the truth of, is tried 98, 113 

consequences of its being decided to be true 98, 113 

to be untrue 98,113 

disadvantages of, as compared with an answer 98, 99 

advantages of 99 

&£mit.tive^ nature of , 98 

how defence But up by 98 

-when it requires the support of answer 100 

instances of 109, 110, 111 

anomaloua, nature of 101, 112 

to what extent it requires the support of an answer .... 101 




negative, origin and nature of 102,112 

why objectionable 102 

in what partiuulars formerly misunderstood 102 

to what extent it requires the support of an answer . . . 102, 103 
low to be drawn 108 



when overruled by an answer 103, 105, 107 

should not be overruled for insufficiency of answer in support of . 106 
how to decide whttlier it is affirmative or negative .... 108-111 

of Statute of Frauds, always negative 110 

Limitations, when affirmative 110 

when negative . 110 

of no cause of action at the time of action brought, when affirma- 
tive 110 

when negative 110 

to discovery and to relief, distinction between 114 

(Se« Answer; Demourhrj Pukciusb foh Valub without Noticb ; 

TltSVEltSK.) 

PLEADING, 

in the civil law 1-22 

in the ecclesiastical courts 1-3, 23-35 

in equity 1, 47, 63, G7, 68, 85-89, 92-94, 98 

POSITIONS, 

what they ore 3, 4. 14, 15 

origin of 22 

incorporated with the pleadings in the ecclesiastical cooits 21, 25, 36, 28 
(See Qui Ponit Fatbtuk.) 
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PRACTITIONERS, 

in the ecclesiastical courts 52 

in chancery 62 

PRAYER, 

in a libel 5, 32 

in a bill 65,61-63 

PROCEDURE, 

in the civil law 1-22 

in the ecclesiastical courts 23-35, 42, 48-52 

in equity 42, 43, 46-52 

(See Ecclesiastical Courts ; Equity, Procedure in.) 
PRO CONFESSO, 

when a bill may be taken 84 

effect of taking a bill 84 

principle upon which a bill is taken 84 

bill for discovery not taken, except by statute 137, 138 

(See Admissions ; DiscovpsRY.) 
PROOF, BURDEN OF. (See Plea ; Purchase for Value with- 
out Notice.) 
PUBLICATION, 

(5ee Depositions; Testimony.) 
PURCHASE FOR VALUE WITHOUT NOTICE, 

doctrines of, mostly peculiar to equity 139 

not a source of title either at law or in equity 139, 140 

except in a few cases 139 

only material, in respect to title, when legal and equitable title 

conflict 140 

only material then to the holder of the legal title 140 

how and why material to him 140, 141 

only material to him when he is a defendant in equity .... 142 

is then a negative defence 142 

sometimes a good affirmative defence for a defendant who has no 

title, legal or equitable 143 

upon what principle such defence rests 143, 144 

in what cases available 144-146 

in what cases not available 144, 147-149 

must be set up by plea, if defendant would avoid giving dis- 
covery 160 

affirmative plea of, need not deny notice, unless notice be charged 

in the bill 111,160 

charge of notice is in the nature of a replication .... 111,160 

and makes the plea anomalous Ill, 160 

(See Plea.) 

QUI PONIT FATETUR, 

in the ecclesiastical courts 33, 34 

in equity 66, 80 

(See Admissions.) 
17 
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REGISTRAR. 

in the eccletiutical courts 61 

in clwncery . . . . . . . ' , . . 61, p. 29, n. CI) 

REJOINDER, 

vrhat it was in the ancient system of equity pleadiDg 53,86 

in the modern system of equity pleading, is incorporated with the 

answer or pl«a S7-89, 101, 111, 118 

RELIEF, 

prayer for, in a libel 33 

inabUI 61-63 

in favor of a defendant, at common law 117 

in the cinl law '. 118 

in the ecclesiastical conrtD '. . . . 119, 121 

in chancery 120, 121-124 

against a co-defendant 125 ' 

meaning of the term 168 

{.See Cro»b-Bill ; Discovert and Reuef.) 
REPLICATION, » 

in the civil law 4, «- 

in the ecclesiastical conrta 28' 

in chancery, in ancient times 63, 65 

in modern timts, ppecial 87, 88 

formal 53, 89, 98, 113 

SIX CLERKS, 

what they are 60-52 

TERM, 

probatory 16, 17, 25, 90, 118 

TESTIMONY. 

mode of taking in the civil law 3, 8, 14, 16-18 

in the ecdesiasliofl,! coarta 25, 27, 29 

in chancery '47,66.89,90 

publication of .... 17, 3S, 90 



(See Dbpositiona.) 
TRAVERSE, 

none in the civil law 7 

none id equity, except by plea 79, 85, 66, 98, 101, 102 

(See Flka.) 
TRIAL, 

in the civil law 8,9,11,12,13,20 

at common law .~ 10, 12 

{See Hrarino.) 

WITNESS. 

when the testimony of one insafBcient in chancery 78 

(See Deik>31TIONS ; TESTiHOMr.) 
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